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PROPOSED RULES
Before an agency may permanently adopt a new or amended section or repeal an existing section, a proposal
detailing the action must be published in the Texas Register at least 30 days before action is taken. The 30-
day time period gives interested persons an opportunity to review and make oral or written comments on the
section. Also, in the case of substantive action, a public hearing must be granted if requested by at least 25
persons, a governmental subdivision or agency, or an association having at least 25 members.
Symbology in proposed amendments. New language added to an existing section is indicated by the use of
bold text. [Brackets] indicate deletion of existing material within a section.
TITLE 10. COMMUNITY DEVELOP-
MENT
Part I. Texas Department of Housing and
Community Affairs
Chapter 80. Manufactured Housing
Codes and Standards
10 TAC §80.1
The Texas Department of Housing and Community Affairs (De-
partment) proposes amendments to §80.1, concerning the his-
torical record for standards adopted for manufactured housing
in accordance with the Texas Manufactured Housing Standards
Act, Article 5221f. The proposed amendments clarify the iden-
tity of the standards adopted and deletes subsection (j) that
references the modular code, which is no longer related to this
title.
Larry Paul Manley, Executive Director of the Department, has
determined that for each year of the first five years the section
as proposed will be in effect, there will be no fiscal implications
for state or local government as a result of enforcing or
administering the section.
Mr. Manley also has determined that for each year of the first
five years the section as proposed will be in effect, the public
benefit as a result of enforcing the section will be improved
clarification of the section by identifying the standards adopted
that concern the enforcement of the Texas Manufactured
Housing Standards Act, Article 5221f. This clarification will also
benefit small businesses. There is no anticipated economic
costs to persons/businesses who are required to comply with
the section as proposed.
Comments may be submitted to Hershal E. Blankenship, Direc-
tor of the Manufactured Housing Division, of the Texas Depart-
ment of Housing and Community Affairs, 507 Sabine Street,
Austin, Texas 78701 within 30 days of the date of this publica-
tion.
The amendments are proposed under the Texas Manufactured
Housing Standards Act, Article 5221f, §9, which provides
the department with authority to amend, add, and repeal
rules governing the Manufactured Housing Division of the
department.
No other statutes, articles, or codes are affected by the
proposed amendments.
§80.1. Texas Manufactured Home Code Effective Dates.
The historical record of standards adopted for manufactured
homes in accordance with the Texas Manufactured Housing
Standards Act, Article 5221f, is as follows:
(1) [(a)] Prior to December 11, 1969: none.
(2) [(b)] December 12, 1969 - August 31, 1971:Ameri-
can National Standards Institute (ANSI), A119.1-1963, plumbing,
heating and electrical.
(3) [(c)] September 1, 1971 - December 15, 1971: none.
(4) [(d)] December 15, 1971 - February 16, 1972:ANSI,
A119.1-1969, plumbing, heating and electrical.
(5) [(e)] February 17, 1972 - January 31, 1973:ANSI,
A119.1-1973, plumbing, heating, electrical.
(6) [(f)] February 1, 1973 - September 19, 1973:ANSI,
A119.1-1973, plumbing, heating, electrical and construction.
(7) [(g)] September 20, 1973 - August 31, 1974:ANSI,
A119.1-1973, plumbing, heating electrical and construction.
(8) [(h)] September 1, 1974 - June 14, 1976:ANSI,
A119.1-1974, plumbing, heating, electrical and construction.
(9) [(i)] June 15, 1976 - Future: HUD-Code - National
Manufactured Home Construction and Safety Standards, Part 3280,
promulgated by the United States Department of Housing and Urban
Development,Code of Federal Regulations (C.F.R.)[CFR], Title
24.
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[(j) May 9, 1980 - future: Modular Code - One and Two
Family Dwelling Code; Uniform Building Codes and Standards
Building Codes. See Section 80.78 of this title (relating to Modular
Codes and Standards Incorporated by Reference).]
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Texas Department of Housing and Community Affairs
Earliest possible date of adoption: January 10, 1997




The Texas Department of Housing and Community Affairs (De-
partment) proposes amendments to §§80.202 - 80.208 concern-
ing the method and requirements in obtaining a title or tax lien,
instructions regarding required reports from the manufacturer
and retailer. The proposed amendments clarify the require-
ments and procedures for issuance of a title, omit sections no
longer applicable, clarify information that will assist registrants,
consumers, and the general public in conforming with the re-
quirements in the Texas Manufactured Housing Standards Act,
Article 5221f, revise the procedures for assigning a lien, and
assist the department in data entry of information.
Larry Paul Manley, Executive Director of the Department, has
determined that for each year of the first five years the sections
as proposed will be in effect, there will be no fiscal implications
for state or local government as a result of enforcing or
administering the sections.
Mr. Manley also has determined that for each year of the
first five years the sections as proposed will be in effect, the
public benefit as a result of enforcing the sections will affect the
registrants, consumers, and the general public by clarifying the
requirements and instructions relating to titling or liens and by
providing the capability to process title applications and liens in
a timely and efficient manner. Small businesses will benefit
by reduced reporting requirements. Minimal savings will be
realized by persons/businesses who are required to comply with
the sections as proposed.
Comments may be submitted to Hershal E. Blankenship, Direc-
tor of the Manufactured Housing Division, of the Texas Depart-
ment of Housing and Community Affairs, 507 Sabine Street,
Austin, Texas 78701 within 30 days of the date of this publica-
tion.
The amendments are proposed under the Texas Manufactured
Housing Standards Act, Article 5221f, §9, which provides
the department with authority to amend, add, and repeal
rules governing the Manufactured Housing Division of the
department.
No other statutes, articles, or codes are affected.
§80.202. Fees for Title Documents
(a) Title transaction fees.
(1) There shall be a fee of $35 for each title transaction.
The feeshall [may] be submitted in the form of acashier’s check
or money order payable to the Texas Department ofH using and
Community Affairs [Licensing and Regulation]. The fee shall
accompany the required documents [and affidavits] forwarded to the
Manufactured Housing Division of the department at its principal
office in Austin. Ten dollars of the fee for each title transaction shall
be deposited in the manufactured homeowners’ recovery fund. A title
transaction is:
(A)-(F) (No change.)
(2) There shall be a separate transaction fee of $35 for
[the issuance of a]Quick Title [quick title] Service related to the
issuance or cancellation of titlesin addition to the $35 for each title
transaction. [A]Quick Title [quick title] Service shall be defined
as the processing of thedocuments related to atitle transferor
cancellation [documents] withinthree working days [72 hours.]
from the day the application is received in the Manufactured
Housing Division. Title transfer documents must be hand delivered
in good transfer order to the department’smanufactured housing
division [title section] in Austin for the issuance of a manufactured
housing titleor cancellation on a Quick Title Service [quick title]
basis. Quick Title Service will not be provided if documents
are received through any sort of mail service; such as: regular
mail, express mail, or an express delivery service.[No mail-ins or
express delivery or express mail service will be accepted for quick
title transfer service. In order to assure the 72 hours service, no more
than one application will be accepted per applicant per day.]
(b) (No change.)
(c) All persons registered with the department asman-
ufacturer [manufacturers],retailer [retailers], broker [brokers], or
installer [installers] may submit company or business firm checks in
payment of the fee for the issuance of titles. All state or federally
chartered banks, savings banksor savings institutions and all com-
mercial lenders or mortgage bankers who [regularly] extend credit for
the retail purchase of manufactured homes may also pay titletrans-
action [transactions] or title search fees with company or business
firm checks at the discretion of the department. All checks shall be
made payable to the Texas Department ofH using and Community
Affairs [Licensing and Regulation].
(d)-(e) (No change.)
§80.203. Reports
[(a)] Manufacturer’s monthly shipment report.
(1) Every manufacturer shall submit a monthly report
to the department of all manufactured homes produced during the
preceding month for shipment to any point. The report shall contain
the following information:
(A) the HUD label number(s) [or the Texas modular
decal number(s)] ;
(B) the serial number(s);
(C) the registration number of the retailer as assigned
by the department;
(D) a designation as to single or multiple sections;
and
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(E) the name and address of the purchaser, consignee,
or person to whom it was shipped.
(2) The manufacturer’s monthly shipment report shall be
filed with the department by the15th [10th] day of the month
following the manufacture of the home and/or shipment.
(3) If a manufacturer has no sales, consignments, or
shipments to any person or place [in Texas] during any month, the
report must be filed stating such fact.
[(b) Retailer’s inventory report.]
[(1) Every retailer shall prepare and submit to the depart-
ment an inventory report as of the beginning or opening of business
of each month. The report shall list every used home which was
taken into inventory during the preceding month, along with the fol-
lowing information for each home:]
[(A) the manufacturer’s name and address;]
[(B) the model designation;]
[(C) the HUD label or Texas decal or seal number(s)
and the serial number(s) for each section; ]
[(D) the size of each section, excluding hitch or
towing device; and ]
[(E) the county where the home was previously
installed. ]
[(2) The inventory report shall be completed and mailed
to the department on or before the 10th of each following month. ]
§80.204. Titling Forms
(a) Manufacturer’sCertificate [certificate] ofOrigin [origin]
(MCO) .
(1) The manufacturer shall issue aManufacturer’s
Certificate of Origin (MCO) [manufacturer’s certificate of origin] for
each new home, which is consigned, transferred, or sold to a retailer
in this state. The certificate of origin information shall be on a form
prescribed by the departmentor will be returned for reissuance.
(2) The MCO [manufacturer’s certificate of origin] shall
be surrendered to the department upon application for the issuance
of an initial document of title to the home.
[(3) If the manufacturer’s certificate of origin (MCO) sur-
rendered with the initial title application is not on the form prescribed
by the department, title issuance shall be delayed pending proof of
state sales/use tax payment.]
(b) [Affidavit of disposition,]Application [application] for
issuance of document of title to a manufactured home.
(1) The [Texas original certificate of ownership,] man-
ufactured home document of title shall be issued on the basis of
information submitted on a properly executedapplication for title
[affidavit of disposition] containing the following information:
(A)-(D) (No change.)
(E) the HUD label or Texaseal [decal] number and
serial number;
(F) the weight and size of each section, excluding the
hitch; [.]
(G) the Wind Zone reflected on the MCO;
(H) the date of manufacture reflected on the MCO
(the "date of manufacture’" is the date the home was produced
and the HUD label affixed to the home; and is not to be construed
as the "year model").
(2) The MCO shall accompany the application for title
on the original sale from retailer to private individual. [An
"X" shall be placed in the appropriate block provided on the form
to designate whether or not the affidavit of disposition relates to
an application resulting at the first sale, or a sale between private
individuals.]
(3) Other information shall include, but not be limited
to, the following: [The manufacturer’s certificate of origin shall
accompany the affidavit of disposition on the original sale from
retailer to private individual.]
(A) the name(s) and address(es) of the seller(s) and
the county where currently installed;
(B) the name(s) and address(es) of the purchaser(s)
and the county and location where the home will be installed;
(C) the name and address of the lienholder, if any,
and the date of the lien.
(4) The department will not process the application if
the lienholder information is not complete. [The second block
on the affidavit of disposition is for changes resulting from a sale
between private individuals or for recording a lien when the title is
security for a credit transaction. The document of title number must
be listed in the space provided and the original document of title must
accompany the application.]
(5) Joint tenancy with right of survivorship may be
elected when two or more persons are purchasers or transferees.
The document of title shall indicate whether the joint tenancy
with right of survivorship has been elected. [Other information
shall include, but not be limited to, the following:]
[(A) the name(s) and address(es) of the seller(s) and
the county where currently installed;]
[(B) the name(s) and address(es) of the purchaser(s)
and the county where the home will be installed;]
[(C) the name and address of the lienholder, if any,
and the date of the lien.]
(6) Signatures of seller(s) and purchaser(s).[The de-
partment will not process the application if the lienholder information
is not complete.]
(7) The application shall be submitted to the Texas
Department of Housing and Community Affairs at the Austin
headquarters office, with supporting documents. [ Right of
survivorship may be used when both husband and wife are purchasers
or transferees. The document of title shall indicate that the right of
survivorship has been elected. ]
[(8) Signatures of seller(s) and purchaser(s) shall be
executed in conformance with notary regulations. ]
[(9) The application shall be submitted to the Texas
Department Labor and Standards at the Austin headquarters office,
with supporting documents.]
(c) Installation information [Affidavit of installation] .
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(1) The installation information, on forms approved
by the department, must accompany each application for title,
and shall contain the following information: [A notarized affidavit
of installation shall accompany each affidavit of disposition.]
(A) description of the home;
(i) serial number;
(ii) HUD label number or Texas seal number;
(iii) size of home;
(iv) name of manufacturer; and
(v) Wind Zone.
(B) whether or not the home was, or will be, moved
as a result of the sale or transfer;
(C) whether or not the home was, or will be,
installed at a new location as a result of the sale or transfer;
(D) the location of the home immediately prior to
the sale or transfer;
(E) if moved, or to be moved, the location of the
home after the move and the name and address of the person or
company that moved, or will move, the home; and
(F) if installed, or to be installed, the location of the
home after installation; and the name and address of the person
or company that installed, or will install, the home.
(2) If the home was installed as a result of the sale or
transfer, an installation inspection fee of $20 must be submitted
along with the installation information and the completed Instal-
lation Report. The installation inspection fee must be submitted
separately from the titling fee in the form of a check or money or-
der payable to the Texas Department of Housing and Community
Affairs. [The affidavit and installation shall be in a form approved
by the department and shall contain the following information: ]
[(A) description of the home; ]
[(i) serial number; ]
[(ii) HUD label number or Texas seal number; ]
[(iii) size of home; ]
[(iv) name of manufacturer; and ]
[(B) whether or not the home was, or will be, moved
as a result of the sale or transfer; ]
[(C) whether or not the home was, or will be, installed
at a new location as a result of the sale or transfer; ]
[(D) the location of the home immediately prior to
the sale or transfer; ]
[(E) if moved, or to be moved, the location of the
home after the move and the name and address of the person or
company that moved, or will move, the home; and ]
[(F) if installed, or to be installed, the location of the
home after installation; and the name and address of the person or
company that installed, or will install, the home. ]
[(3) If the home was, or will be, installed as a result of
the sale or transfer, an installation inspection fee of $20 must be
submitted along with the affidavit of installation and a completed
Installation report (form TDLR-MH-7016, revised 8-89). The
installation inspection fee must be submitted separately from the
titling fee in the form of a check or money order payable to the
Texas Department of Licensing and Regulation.]
(d) Manufactured homedocument [affidavit] of title [trans-
action].
(1) The department shall maintain records of owner-
ship of manufactured homes. The department shall issue a man-
ufactured home document of title for each manufactured home,
which shall set forth the ownership of the home in accordance
with the records of the department. [The Manufactured Home Af-
fidavit of Transaction shall be used to apply for changes in or copies
of the Texas Original Certificate of Ownership, Manufactured Home
Document of Title.]
(2) The document of title shall contain the following
information: [The department shall not process an affidavit of
transaction, nor issue a document of title, if the required information
or supporting documents are not submitted with the application. The
Texas original certificate of ownership, manufactured home document
of title must accompany the application.]
(A) the date of the certificate and the number of
the certificate;
(B) the name(s) and address(es) of the purchaser(s)
of the home and the county where the home is installed for
occupancy;
(C) the name and address of the manufacturer, the
model designation of the home, the number of sections, and the
total square feet of living space in the home;
(D) the HUD label and/or Texas seal number, the
serial number, and the size (excluding hitch) and the weight of
each transportable section of the home;
(E) the name and address of the seller of the home;
(F) the date of any lien(s) and the name(s) and
address(es) of the lienholder(s);
(G) space for the signature(s) of the purchaser(s)
and a designation of right of survivorship/joint tenancy;
(H) the date of manufacture reflected on the MCO
(the "date of manufacture’" is the date the home was produced
and the HUD label affixed to the home and is not to be construed
as the "year model");
(I) Wind Zone;
(J) a statement to the effect that the document of
title may not reflect the existence of a tax lien notice filed for the
manufactured home since the document of title was issued and
that information about tax liens for which notice has been filed
may be obtained from the department on written request.
(3) Each certificate shall be authenticated by the fac-
simile signature of the director. The facsimile signature shall be
that of the person holding such position at the time the certificates
are printed, and the validity of the certificates is not affected by
any subsequent change.[The description of the home on the ap-
plication shall be identical to the description of the home on the
certificate of ownership.]
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(4) The department shall issue a manufactured home
document of title in the following cases: [The form provides
for the most common transactions relating to the ownership of
a manufactured home and a block to record an "X" indicating
the transaction requested. Certain transactions require supporting
documents in addition to the document of title. The supporting
documents required are indicated in the transaction section.]
(A) after receipt of a properly executed application
for title, installation information on forms approved by the
department, and the MCO upon the initial retail sale;
(B) after receipt of a properly executed application
for title, installation information on forms approved by the
department, and the original manufactured home document of
title when there is a transfer of ownership or the addition of a
lien or lienholder;
(5) If the home is subject to any lien, the original of the
document of title shall be mailed to the first lienholder of record.
A non-transferable copy shall be mailed to the purchaser(s) and to
the second lienholder, if any. If no lien exists the original shall be
mailed to the purchaser(s). [Use "other" for transactions not listed
on the application. Explain the transaction involved in the space
provided or on an attached paper. Attach supporting documents. ]
[(6) Other information shall include, but not be limited
to, the following: ]
[(A) the name(s) and address(es) of the owner(s); ]
[(B) the name(s) and address(es) of the lienholder;]
[(7) The affidavit of transaction must be properly executed
in the presence of a notary. ]
[(e) Texas original certificate of ownership, manufactured
home document of title. ]
[(1) The department shall maintain records of ownership
of manufactured homes. The department shall issue a Texas original
certificate of ownership, manufactured home document of title for
each manufactured home, which shall set forth the ownership of the
home in accordance with the records of the department. ]
[(2) The document of title shall contain the following
information: ]
[(A) the date of the certificate and the number of the
certificate; ]
[(B) the name(s) and address(es) of the purchaser(s) of
the home and the county where the home is installed for occupancy;
]
[(C) the name and address of the manufacturer, the
model designation of the home, the number of sections, and the total
square feet of living space in the home; ]
[(D) the HUD label and/or Texas decal number, the
serial number, and the size (excluding hitch) and the weight of each
transportable section of the home; ]
[(E) the name and address of the seller of the home; ]
[(F) the date of any lien(s) and the name(s) and
address(es) of the lienholder(s); ]
[(G) space for the signature(s) of the purchaser(s) and
a designation of whether a husband and wife elected to take title with
the right of survivorship. ]
[(3) Each certificate shall be authenticated by the facsim-
ile signature of the commissioner. The facsimile signature shall be
that of the person holding such position at the time the certificates
are printed, and the validity of the certificates is not affected by any
subsequent change. ]
[(4) The department shall issue a document of title in the
following cases:]
[(A) after receipt of a properly executed affidavit of
disposition, affidavit of installation and the manufacturer’s certificate
of origin upon the initial retail sale;]
[(B) after receipt of a properly executed affidavit of
disposition, affidavit of installation and the original document of title
when there is a transfer of ownership or the addition of a lien or
lienholder;]
[(C) after receipt of a properly executed affidavit of
transaction, supporting documentation, and if applicable, the original
document of title when other transactions occur.]
[(5) If the home is subject to any lien, the original of the
document of title shall be mailed to the first lienholder of record.
A nonnegotiable copy shall be mailed to the purchaser(s) and to the
second lienholder, if any. If no lien exists the original shall be mailed
to the purchaser(s).]
§80.205. Titling Transactions
(a) Correctedmanufactured housing [Texas] document of
title.
(1) The department shall make corrections to a man-
ufactured home document of title upon receipt of a properly exe-
cuted application for title and the previously issued original. [Ap-
plication to correct a Texas original certificate of ownership, manu-
factured home document of title, shall be made by placing an "X"
in the appropriate block in the affidavit of transaction and providing
information relating to the correction(s) to be made.]
(2)-(3) (No change.)
(b) [Certified copies of Texas original document of title.] The
department shall issue a certified copy of the originalmanufactured
homedocument of title or of the nontransferable copy upon receipt of
a properly executed application for title [an affidavit of transaction,
properly executed]. If a lien is recorded on the document of title, the
certified copy of the original document of title shall be mailed to the
lienholder of record.
(c) Inventory financing liens.
(1)-(4) (No change.)
(5) The filing of the inventory-finance security form
perfects a security interest in all manufactured homes which have
been financed by the creditor-lender or for which the creditor-lender
has advanced any funds or has incurred any obligation which enabled
the retailer to acquire the manufactured home. The filing of the
inventory-finance security form also perfects a security interest in all
manufactured homes which are thereafter acquired by the retailer,
for which the creditor-lender advances any funds or incurs any
obligation. The security interest for these future acquisitions attaches
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immediately upon the advancement of funds or the incurrance of
the obligation. The creditor-lender is not required to file additional
inventory-finance security forms.
(6) (No change.)
(d) For release[Release] of lien [by lienholder].
(1) The lienholder shall deliver a properly executed
release of lien form prescribed by the department to the owner
of record. [The description of the home shall be entered and an
"X" placed in the block for release of lien. The name and address
of the lienholder shall be entered with the release date. The name
and address of the lienholder and person authorized to sign for the
lienholder shall be entered for notary purposes, and signatures shall
be executed in accordance with notary regulations. ]
(2) The lien recorded on a manufactured home docu-
ment of title shall be released by the department upon receipt of a
release of lien form properly executed by the lienholder of record,
and a new document of title shall be issued to the owner(s) of
record. [The lienholder shall deliver the executed affidavit of trans-
action indicating release of the lien to the owner(s) of record. ]
[(3) The lien recorded on a Texas original certificate of
ownership, manufactured home document of title shall be released
by the department upon receipt an affidavit of transaction properly
executed by the lienholder of record, and a new document of title
shall be issued to the owner(s) of record.]
(e) Foreclosure or repossession.
(1) In the event of foreclosure or repossession of a
manufactured home, the department shall issue a new [Texas
original certificate of ownership,] manufactured home document of
title in the name of the lienholder, upon receipt of a properly
executedapplication for title [affidavit of transaction] containing
the following information.
(A) The description of the home shall beincluded
along with an indication of whether the home is a foreclosure or
repossession.[entered and an "X" placed in the block adjacent to
foreclosure and repossession.]
(B) The name and address of the lienholderand
name of the person authorized to sign for the lienholder.[shall
be entered, and an appropriate repossession affidavit shall be executed
and attached, or if the home was repossessed by operation of law,
a certified copy of the order or the bill of sale shall be attached as
supporting documentation.]
(C) An indication of whether the home was repos-
sessed by judicial order or sequestration.[The name and address
of the lienholder and person authorized to sign for the lienholder shall
be entered for notary purposes, and signatures shall be executed in
accordance with notary regulations.]
(D) If the home was repossessed by operation of
law, a certified copy of the order or the bill of sale shall be
attached as supporting documentation.
(2) In the event of foreclosure or repossession of a
manufactured home, the department will not issuea new [Texas
original certificate of ownership,] manufactured home document of
title until receipt of [an affidavit of transaction showing] release of
lien.
(f) Surrender of title documents for cancellation.
(1) The department shall cancel any outstanding title
to a manufactured home uponreceipt of a properly executed
application [proper execution of any affidavit of transaction]for
cancellationand the surrender of either the original document of title
or the MCO [manufacturer’s certificate of origin]. Title documents
shall[may] be surrendered for cancellation in the following instances:
(A) The manufactured home, [(]or transportable sec-
tion[)] , has been[is being] permanently affixed to real estate.
(B)-(C) (No change.)
(2) The department will not cancel a document of title if
a lien is registered or recorded on the manufactured home document
of title. If a lien is registered or recorded, the department will notify
the owner [and each lienholder that the title has been surrendered for
cancellation, and] that the department will not cancel the title unless
the lien is released.
[(3) No fee shall be required for cancellation of a surren-
dered document of title.]
(g) Right of survivorship.
(1) If two or more persons[both husband and wife] are
shown as purchasers or transferees,on the manufactured home
document of title, they may elect[execute the] right of survivorship
[election on the affidavit of disposition.]or joint tenancy. Such
election constitutes an agreement for right of survivorshipor joint
tenancy. If the survivorship election is taken, then the department
will issue a new document of title toeither the surviving spouseor
the surviving owners upon receipt of a copy of the death certificate
[of the deceased spouse,] and a properly executedapplication for
title [affidavit of transaction].
[(2) If a husband and wife are both shown as purchasers
or transferees, the appropriate box must be checked on the affidavit
of disposition to indicate whether or not they elect the right of
survivorship.]
§80.206. Assignment of Lien
[(a)] A lien may be assigned from one lienholder to another
by completinga properly executed application for title [an affidavit
of transaction] requesting the assignment of lien. Theapplication
for title [affidavit of transaction] must be signed by both lienholders
and supported by the outstanding title, a copy of the assignment
agreement, and the fee.
[(b) Should two lienholders anticipate assignments of lien for
a large number of homes, they may prefile a copy of the assignment
agreement with the department. The department will assign a file
number, and the lienholder may reference the file number in place of
including a copy of the assignment agreement with each application.]
§80.207. Reinstatement of Canceled Documents of Title
(a) A manufactured home document of title issued by the
department [to a manufactured home] which has been canceled
because the home has beenpermanently affixed to real estate [by
installation on a permanent foundation] may be reinstated subject to
the following documents being filed with the department:
(1) a properly executedrelease of lien [affidavit of
transaction] releasing any lien resulting from a security interest in
the home from the lender;
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(2) if no lien or security interest exists an affidavit
executed before a notary public that no lien or security interest exists;
(3) a properly executedapplication for reinstatement
[affidavit of disposition] accompanied by acertified check or money
order for $35;
(4) a certification from a title insurance company
authorized to do business that no other liens exist on the
manufactured home; [box 27 of the affidavit of transaction must
be marked as evidence to the department that no active title exists;]
(5) written request for a habitability inspection to
ensure that the home meets dwelling standards. The request must
be accompanied by the required fee of $100.[a certification from a
title insurance company authorized to do business that no other liens
exist on the realty.]
(6) If the title is being transferred, a properly executed
application for title must be submitted along with the fee required
by §80.202 of this chapter (relating to Fees for Title Documents).
(b) If a manufactured home document of title has been
canceled as a result of thehome [home’s] having been previously
sold for business use, the department will reinstate the title subject
to the following:
(1)-(2) (No change.)
(3) the receipt of a properly executedapplication for
reinstatement [affidavit of transaction] accompanied by the proper
transaction fee; and
(4) if title is being transferred, a properly executed
application for title [affidavit of disposition] accompanied by the
proper fee.
§80.208. Recording Tax Lien on Manufactured Homes
(a) The collector for a taxing unit may file notice of the unit’s
tax lien on a manufactured home with the [Texas] department [of
Labor and Standards (TDLS)], if the tax has not been paid by January
31 of the year following the year for which the tax is assessed. The
notice must include:
(1) (No change.)
(2) address and location of the manufactured home as
shown on the collector’s records[amount of tax owed, tax year for
which tax was imposed, and name of taxing unit that imposed the
tax];
(3) amount of tax owed, tax year for which tax
was imposed, and name of taxing unit that imposed the tax;
[manufacturer name, correct identification number and Department of
Housing and Urban Development (HUD) label number (if available).]
(4) tax roll account number; and
(5) manufacturer name, correct serial number and
HUD label number or Texas seal number.
(b) The notice must be on a form prescribed by the depart-
ment, and will consist of four parts:
(1) white - for TDHCA [TDLS];
(2)-(4) (No change.)
(c)-(h) (No change.)
(i) For the purposes of this section, the term "manufac-
tured housing" has the meaning assigned by Texas Revised Civil
Statutes, Article 5221f, §3(17), but does not apply to any manu-
factured home which has been declared to be real estate and for
which the document of title has been canceled. [The provisions
of this section shall not apply to a taxing unit, or any lien filed by a
taxing unit, which regulates manufactured housing for siting or zon-
ing purposes in a manner which is different from such regulation of
site-built housing.]
(j) A personal property tax lien may not be enforced
against a manufactured home transferred to a bona fide pur-
chaser who does not have constructive notice of the existence of
the lien. [For the purposes of this section, the term "manufactured
housing" has the meaning assigned by Texas Civil Statutes, Article
5221f, Section 3(s), but does not apply to any manufactured home
which has been declared to be real estate and for which the document
of title has been canceled.
[(k) A personal property tax lien may not be enforced against
a manufactured home transferred to a bona fide purchaser who does
not have constructive notice of the existence of the lien.]
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Texas Department of Housing and Community Affairs
Earliest possible date of adoption: January 10, 1997
For further information, please call: (512) 475–3916
♦ ♦ ♦
TITLE 25. HEALTH SERVICES
Part I. Texas Department of Health
Chapter 37. Maternal and Child Health Services
25 Tac §§37.175, 37.178, 37.180
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Health or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The Texas Department of Health (department) proposes the
repeal of §§37.175, 37.178, and 37.180, and new §§37.175,
37.178, and 37.180, concerning midwives. These sections
cover annual documentation requirements, complaint proce-
dures, and education requirements for midwives.
The repeal of §§37.175, 37.178, and 37.180, provides improved
organization of the rules as demonstrated in the new sections.
New §37.175, establishes procedures for documentation by
reciprocity; establishes a requirement for current certification in
neonatal resuscitation; and changes the documentation period.
New §37.178, provides an improved procedure for filing, pro-
cessing, categorizing, investigating, and resolving complaints
relating to the practice of midwifery in Texas.
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New §37.180, establishes an improved procedure for approval,
denial, and revocation of approval of basic midwifery education
courses and midwifery continuing education courses; approval,
denial, and revocation of approval of instructors or facilities used
in both basic and continuing midwifery education courses; and
prescribes the type of courses and number of hours necessary
to meet the mandatory basic and continuing midwifery educa-
tion course requirements.
Debra C. Stabeno, Associate Commissioner for Health Care
Delivery, and Beth Rumancik, Budget Analyst, Financial Man-
agement Division, have determined that for the first five-year
period the sections are in effect, there will be fiscal implications
as a result of enforcing or administering the sections. The effect
on state government, i.e., the department, will be an increase
in revenue of approximately $900 to $1,400 annually. There is
no anticipated effect on local government.
Ms. Stabeno and Ms. Rumancik have determined that for each
year of the first five years the sections are in effect, the public
benefit anticipated as a result of enforcing or administering the
sections is standardization of and improvement in the quality of
midwifery practice. There will be no effect on small businesses.
Individuals who are required to comply will be responsible
for an application fee, a processing fee, and a late filing
fee if indicated. Facilities applying for approval of education
programs will be assessed a fee for each evaluation. These
fees are set out in the sections. No effect on local employment
is anticipated.
Written comments on the proposal may be submitted to Janet
Lawson, MD, Director, Division of Women’s Health, Texas
Department of Health, 1100 West 49th Street, Austin, Texas
78756-3199. Telephone inquiries may also be made to Dr.
Lawson at (512) 458-7111, extension 2102 or to Belva Alexan-
der at (512) 458-7111 extension 2067. Comments will be ac-
cepted for 30 days following the date of publication of this pro-
posal in the Texas Register.
The repeals are proposed under Texas Civil Statutes, Article
4512i, §8A, which provide that the Board of Health (board) shall
approve rules submitted by the Midwifery Board; and under
§12.001(b), which provides the board with the authority to adopt
rules for the performance of every duty imposed by law on the
board, the department, and the commissioner of health.
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Texas Department of Health
Earliest possible date of adoption: January 10, 1997
For further information, please call: (512) 458–7236
♦ ♦ ♦
The new sections are proposed under Texas Civil Statutes, Ar-
ticle 4512i, §8A, which provide that the Board of Health (board)
shall approve rules submitted by the Midwifery Board; and un-
der §12.001(b), which provides the board with the authority to
adopt rules for the performance of every duty imposed by law
on the board, the department, and the commissioner of health.
The new sections will affect Texas Civil Statutes, Article 4512i.
§37.175. Annual Documentation.
(a) Purpose. This section details requirements for the annual
documentation of midwives in Texas.
(b) Provisions. This section establishes:
(1) requirements and procedures for initial documenta-
tion;
(2) requirements and procedures for annual redocumenta-
tion; and
(3) a state midwifery roster.
(c) Applicability. In order for an individual to legally
practice midwifery in Texas, she/he must be currently documented
with the Midwifery Program. Documentation shall be valid for a
period of one year, except for initial documentation. A midwife’s
initial documentation shall be valid from the date issued until March
1 of the current or following year, which ever occurs first.
(d) Initial documentation. An individual may apply for
documentation as a midwife at any time during the year by submitting
the following to the Midwifery Program:
(1) a completed documentation application form that
includes:
(A) name of midwife;
(B) social security and/or federal employer’s identifi-
cation number;
(C) date of birth;
(D) mailing address;
(E) home address;
(F) work telephone number, fax numbers, and e-mail
address, if any;
(G) home telephone number;
(H) preferred language;
(I) county/counties of practice; and
(J) signature of midwife.
(2) documentation of satisfactory completion of an ap-
proved mandatory basic midwifery education course or certification
by the North American Registry of Midwives (NARM) as specified
in §37.180 of this title (relating to Education);
(3) documentation of having passed the NARM examina-
tion once it can be administered in both English and Spanish;
(4) documentation of current cardiopulmonary resuscita-
tion (CPR) certification for health care providers by the American
Heart Association (formerly a C certificate) or equivalent certifica-
tion for the professional rescuer from the Red Cross;
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(5) documentation of current certification for neonatal
resuscitation, sections one through four, from the American Academy
of Pediatrics (if available). This requirement shall become effective
when available in Spanish;
(6) documentation of satisfactory completion of training
in the collection of newborn screening specimens or an established
relationship with another qualified and appropriately credentialed
health care provider who has agreed to collect newborn screening
specimens on behalf of the applicant; and
(7) a nonrefundable $200 application fee (cashiers check
or money order only).
(e) Annual redocumentation. Documented midwives must
apply for redocumentation after January 1 and prior to March 1 of
each year. As a courtesy, the Midwifery Program will send renewal
applications to all documented midwives in January of each year.
However, each midwife is solely responsible for compliance with
the requirements for redocumentation, and nonreceipt of the renewal
application mailed by the Midwifery Program shall not constitute an
acceptable excuse for failure to comply. A midwife’s application for
redocumentation must include the following:
(1) a completed redocumentation application form with
the same information required by subsection (d)(1)(A)-(d)(1)(J) of
this section;
(2) documentation of completion of at least ten hours
of approved continuing midwifery education course(s) during the
preceding 12 months;
(3) documentation of current cardiopulmonary resuscita-
tion (CPR) certification for health care providers by the American
Heart Association (formerly a C certificate) or equivalent certifica-
tion for the professional rescuer from the Red Cross;
(4) documentation of current certification for neonatal
resuscitation, sections one through four, from the American Academy
of Pediatrics (if available), effective September 1, 1998; and
(5) a nonrefundable $200 application fee (cashiers check
or money order only).
(f) Late redocumentation. A midwife who fails to apply
for redocumentation by March 1 of a year in which she/he is
currently documented, as evidenced by a valid U.S. Postal Service
or recognized commercial carrier postmark, may apply for late
redocumentation during a grace period which shall extend through
April 30 of that year. Applications for late redocumentation must
include the following:
(1) each of the items listed in subsection (e) of this
section; and
(2) an additional nonrefundable $75 late filing fee
(cashiers check or money order only).
(g) Redocumentation after interim of less than four years. A
previously documented midwife who has passed the department’s
voluntary basic midwifery education course examination prior to
September, 1993 or the voluntary examination of the mandatory
midwifery education course prior to December, 1993, or who
has taken an approved basic education course and has not been
documented for a period of less than four years may redocument
by:
(1) providing proof of having completed 20 hours of
approved midwifery continuing education during the 12 months
preceding the application for redocumentation;
(2) paying the annual documentation fee plus a processing
fee of $100; and
(3) meeting the initial documentation requirements.
(h) Redocumentation after interim of more than four years.
A previously documented midwife who has passed the department’s
voluntary basic midwifery education course examination prior to
September, 1993 or the voluntary examination of the mandatory
midwifery education course prior to December, 1993, or who
has taken an approved basic education course and has not been
documented for a period of more than four years may redocument
by:
(1) providing proof of having completed not less than 40
hours of approved continuing midwifery education within the year
preceding the application, which must include:
(A) the Texas Midwifery Basic Information Manual;
and
(B) the most current Midwives Alliance of North
America (MANA) Core Competencies and Standards of Practice;
(2) paying the annual documentation fee plus a processing
fee of $100; and
(3) meeting the initial documentation requirements.
(i) Midwifery roster. The Midwifery Program shall maintain
a roster of all individuals currently documented to practice midwifery
in the state. A copy of the roster will be provided annually to each
county clerk and local registrar of births on an annual basis. The
Midwifery Program shall provide information on new and/or late
documentees to individual county clerks and local registrars of births
during the course of a year on an as needed basis.
§37.178. Complaint Procedure, Investigation, and Disposition.
(a) Purpose. This section details the procedures to be utilized
by the Midwifery Program and the Midwifery Board in processing,
investigating, and resolving complaints against midwives practicing
in Texas.
(b) Provisions. This section establishes:
(1) a Grievance Committee;
(2) complaint filing procedures;
(3) complaint investigation procedures;
(4) complaint disposition and appeal procedures; and
(5) complaint confidentiality provisions.
(c) Grievance committee. A grievance committee shall be
appointed by the Chairperson of the Midwifery Board to consider
complaints against documented midwives and to make recommenda-
tions to the Midwifery Board.
(1) The committee shall consist of the following mem-
bers:
(A) two midwives, one of whom shall serve as
chairperson;
(B) the certified nurse midwife or a physician; and
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(C) a public interest member.
(2) The Midwifery Board chairperson shall determine the
duration of appointments to the committee.
(3) All meetings and proceedings of the Grievance Com-
mittee are open to the public. At any time during the investigation or
consideration of a complaint, the Grievance Committee and/or Mid-
wifery Board may schedule an informal conference on its own motion
or at the request of the complainant or the accused midwife to dis-
cuss the investigation and any proposed action. At no time shall the
Grievance Committee or the Midwifery Board disclose the identity
of the client or the complainant.
(d) Initiation of a complaint. Any person may file a
complaint with the Midwifery Program alleging that a midwife has
violated the Texas Midwifery Act, any rules adopted pursuant to the
Act, or any other law or rule relating to the practice of midwifery in
Texas.
(e) Processing a complaint. Upon the initial receipt of any
oral or written complaint, the Midwifery Program shall acknowledge
receipt of the complaint in writing and shall provide the complainant
with a description of the Midwifery Board’s complaint resolution
procedures, timelines, and authority and a standardized form to be
executed as a sworn affidavit which shall include at least the following
information:
(1) name, address, and telephone number of complainant;
(2) name, address, and telephone number of midwife
against whom the complaint is directed;
(3) brief but complete statement of complaint, including
date(s), time(s), and location(s) of event(s);
(4) name, address, and telephone number of any wit-
nesses; and
(5) description of any other reporting, filing, or attempted
resolution of complaint.
(f) Investigation of a complaint.
(1) Within ten working days of receipt of a completed
and notarized complaint form, the Midwifery Program Coordinator
and Grievance Committee Chairperson shall determine whether the
complaint warrants an investigation by the Midwifery Board and/or
any other pertinent authority.
(2) If the complaint alleges acts or omissions which
constitute not a violation of the Midwifery Act or other applicable
law(s) or rule(s), but rather appear to arise from a misunderstanding
of midwifery practice by the complainant, the Midwifery Program
Coordinator, with the concurrence of the Grievance Committee
Chairperson, may attempt to resolve the complaint by providing
appropriate information to the complainant.
(3) If the complaint alleges acts or omissions which, if
substantiated, would constitute a violation of the Texas Midwifery
Act and/or applicable rule(s), the Midwifery Program Coordinator
shall notify the midwife who is the subject of the complaint by
certified mail within 15 working days of receipt of the completed and
notarized complaint form. The notice shall inform the midwife of the
general nature of the complaint, identify the client or case in question,
and describe the midwife’s rights and responsibilities in the complaint
resolution process. The notice shall request a written response from
the midwife, including copies of pertinent client records, within 30
days.
(4) If the complaint alleges acts or omissions which, if
substantiated, would constitute a violation of law(s) and/or rule(s)
other than the Texas Midwifery Act, the Midwifery Program Coordi-
nator, with the concurrence of the Grievance Committee Chairperson,
shall refer the complaint to the appropriate authority and shall so no-
tify the complainant.
(5) With the concurrence of the Grievance Committee
Chairperson, the Midwifery Program Coordinator may also solicit
pertinent written testimony from other individuals or witnesses and/
or request copies of other relevant client records.
(6) The complaint and investigation file shall be reviewed
by the Grievance Committee at its next scheduled meeting following
the date the midwife’s response is due, whether or not her/his
response has been received. Both the complainant and the midwife
will be invited to appear before the committee to discuss the
complaint.
(7) Each complaint shall be categorized as one of the
following:
(A) an alleged violation of the Midwifery Act and/or
applicable rules of the board which poses an immediate threat to the
health and safety of the public;
(B) an alleged violation of the Midwifery Act and/
or applicable rules of the board which does not pose an immediate
threat to the health and safety of the public; or
(C) any other complaint.
(8) After considering all of the information and testimony
available concerning a complaint, the Grievance Committee shall
determine by vote that:
(A) there is sufficient evidence to support the com-
plaint;
(B) there is insufficient evidence to support the
complaint; or
(C) additional investigation is warranted.
(9) The Grievance Committee may direct the Midwifery
Program Coordinator and/or other appropriate department staff to
attempt to obtain additional information relevant to the complaint and
shall defer any recommendation to the Midwifery Board concerning
disposition of the complaint until the additional information is
obtained, or until the committee determines that the information
is unavailable. Once the Grievance Committee has determined
whether there is sufficient evidence to support the complaint, the
committee shall report its findings to the Midwifery Board along
with a recommendation concerning disposition of the complaint.
(g) Complaint disposition. The Midwifery Board shall
consider each complaint report and associated recommendation it
receives from the Grievance Committee and then shall either:
(1) close the complaint file because of insufficient evi-
dence to support the alleged violation; or
(2) resolve the complaint, based on its finding that suffi-
cient evidence of a violation to support the complaint does exist, by
either;
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(A) issuance of an order voluntarily agreed to by the
midwife and the Midwifery Board under which the complaint file
shall be closed, but may be reopened if the Midwifery Board has any
reason to suspect that the midwife is failing to comply with the order;
or
(B) a recommendation that the Commissioner of
Health forward the complaint to the appropriate city, county, or
district attorney, or to the Attorney General of Texas with a request
for appropriate injunctive relief or criminal prosecution.
(h) Disposition summary statement. The Midwifery Board’s
final disposition of each complaint shall be recorded in a complaint
summary statement to be placed in the midwife’s permanent docu-
mentation file. A copy of the summary statement shall be sent to the
complainant and midwife in each case within ten working days after
the Midwifery Board’s decision.
(i) Appeal of complaint disposition. A complainant or
midwife may appeal a decision by the Midwifery Board by submitting
a written appeal to the Chairperson of the Midwifery Board within
ten working days of receipt of the written notification of the decision.
The appeal must document the appellant’s reason(s) for disagreeing
with the decision. The appellant may present his/her appeal at the
next scheduled meeting of the Midwifery Board, at which the board
will make a final decision in the case.
§37.180. Education.
(a) Purpose. This section details requirements for mandatory
basic midwifery education and continuing midwifery education.
(b) Provisions. This section establishes:
(1) an education committee;
(2) standards for mandatory basic midwifery education;
(3) standards for mandatory continuing midwifery educa-
tion;
(4) procedures for midwifery education course approval,
denial, and revocation of approval; and
(5) appellate procedures for denials of course approval
applications and revocations of approval.
(c) Applicability. All persons subject to the Texas Midwifery
Act must comply with §37.175 of this title (relating to Annual
Documentation), including the educational requirements for both
initial documentation and redocumentation.
(d) Education committee.
(1) The Chairperson of the Midwifery Board shall appoint
an education committee to consider all issues related to mandatory
basic and continuing midwifery education. The committee shall
review all applications submitted for approval of mandatory basic
midwifery education courses. The committee will consist of the
following Midwifery Board members:
(A) two midwives, one of whom shall serve as
chairperson,
(B) a physician or the certified nurse midwife, and
(C) a public interest member.
(2) The Midwifery Board chairperson shall determine the
duration of appointments to the committee.
(3) The chairperson may convene ad hoc working groups
consisting of committee members, documented midwives, and other
interested individuals, as necessary.
(4) All meetings and proceedings of the committee shall
be open to the public.
(e) Standards for mandatory basic midwifery education and
procedures for approval, denial, and revocation of approval. Manda-
tory basic midwifery education courses shall be offered to ensure that
only appropriately trained individuals practice midwifery in Texas.
Such courses may be offered by any individual or organization meet-
ing the requirements for course approval established by this subsec-
tion. Courses shall include a didactic component and a preceptorship,
and shall be supervised and conducted by individuals with adequate
training and experience. Courses shall be taught in Spanish if all
students understand only Spanish. If any students do not understand
Spanish, the course shall be taught in English and Spanish.
(1) Didactic curriculum. The didactic curriculum shall:
(A) be based upon and completely cover the most
current Midwives Alliance of North America (MANA) Core Com-
petencies and Standards of Practice and the Texas Midwifery Basic
Information Manual;
(B) require the reading and study of an appropriate
number of contemporary midwifery texts and articles, and the
complete reading of one current comprehensive nurse-midwifery or
obstetric text; and
(C) include appropriate classroom experience with a
minimum of 250 hours of attendance.
(2) Preceptorship. The preceptorship shall provide ade-
quate clinical experience, including successful completion of at least
the following activities:
(A) serving as an active participant in attending 20
births;
(B) serving as the primary midwife, under supervi-
sion, in attending 20 additional births;
(C) serving as the primary midwife, under supervi-
sion, in performing:
(i) 75 prenatal exams, including at least 20 initial
history and physical exams;
(ii) 20 newborn exams; and
(iii) 40 postpartum exams.
(3) Course supervision and instruction. The didactic
and preceptorship portions of the course shall be supervised by a
documented midwife who is NARM certified, a Certified Professional
Midwife credentialed in another state, a certified nurse midwife, or
a licensed physician who has at least two years of experience in
the independent practice of midwifery or obstetrics. The course
supervisor shall have performed at least 75 births including provision
of prenatal, intrapartum, and postpartum care. The course supervisor
shall be responsible for all aspects of the course.
(4) Instructor training. Didactic curriculum instructors
shall demonstrate training and credentials appropriate for the course
material they will teach. Preceptors shall be documented midwives,
Certified Professional Midwives credentialed in other states, certified
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nurse midwives, and/or licensed physicians actively engaged in the
practice of midwifery or obstetrics. The course supervisor may also
serve as a didactic instructor and/or preceptor.
(5) Student midwife requirements. Individuals enrolled
as students in an approved course must possess:
(A) at least a high school diploma or the equivalent;
and
(B) a current cardiopulmonary resuscitation (CPR)
certificate for health care providers from the American Heart As-
sociation (formerly a C certificate) or an equivalent CPR certificate
for the professional rescuer from the Red Cross.
(6) Course approval.
(A) The course supervisor shall submit an application
form to the Midwifery Program along with the following supporting
documentation:




(iv) description of didactic and preceptorship teach-
ing sites; and
(v) any other relevant information required by the
Midwifery Board.
(B) The Midwifery Program staff will review each
application submitted for approval. If an application meets all of
the requirements specified in this paragraph, an on-site evaluation of
each applicant’s course will be scheduled. The evaluation will be
conducted by appropriate departmental staff and a midwife member
of the Midwifery Board. The midwife member of the evaluation team
shall be appointed by the Chairperson of the Midwifery Board and
shall not be the supervisor, didactic instructor, or preceptor of another
basic midwifery education course in the same geographic area. The
evaluation will include the following:
(i) an inspection of the course’s facility(s);
(ii) a review of its teaching plan, protocols, library,
and midwifery records;
(iii) observation of didactic and preceptorship in-
struction; and
(iv) interviews with staff and students.
(C) A nonrefundable fee of $300 will be assessed for
each evaluation.
(D) The review team’s written report shall conclude
with a recommendation to the Education Committee for approval or
denial of the course.
(E) The Education Committee shall evaluate the
application and the on-site review team’s report and recommend
either approval or denial of the application to the Midwifery Board.
(F) The Midwifery Board shall consider the applica-
tion and the recommendations of the Education Committee and shall
render a final decision concerning the application. The decisions of
the Education Committee and Midwifery Board shall be based upon
the criteria specified in this subsection.
(G) The Midwifery Board shall approve or deny each
course application within 180 days of submission. Each applicant
shall be notified of the Midwifery Board’s decision in writing within
ten working days. If an application is denied, the notification shall
specify the reason(s) for denial.
(7) Appeal of course denial. An appeal of a notification
of a denial must be submitted in writing to the Chairperson of the
Midwifery Board within ten working days of the applicant’s receipt
of the notice. The appeal must describe specifically the ways in which
the Midwifery Program and/or the Midwifery Board allegedly failed
to follow the approval process set forth in this section. The appellant
may appear at the next scheduled meeting of the Midwifery Board,
at which the Board shall render a decision on the appeal.
(8) Course reciprocity. A basic midwifery education
course which is currently accredited by the Midwifery Education
Accreditation Council (MEAC) shall be deemed approved under this
subsection upon submission of evidence of such accreditation.
(9) Duration of course approval. The Midwifery Board
shall approve courses for three-year periods, and course supervisors
may reapply for approval after expiration of the initial term. A
reapplication form which details any changes in the content of
the course or the composition of the instructor/preceptor staff shall
be submitted to the Midwifery Program along with all required
supporting documentation. The Midwifery Program Coordinator
shall forward the reapplication to the Education Committee which
will recommend reapproval of the course based upon the supplied
information or reevaluation of the application according to paragraph
(7) of this subsection.
(10) Board approval. The Midwifery Board shall approve
or deny each course reapplication for approval within 180 days of
submission. Each applicant shall be notified of the Midwifery Board’s
decision in writing within 10 working days. If a reapplication is
denied, the notification shall specify the reason(s) for denial.
(11) Student registration. The course supervisor shall
submit to the Midwifery Program the names of all students who
successfully complete the course within ten working days of their
completion.
(12) Course changes. The course supervisor or her/his
successor shall notify the Midwifery Program of a change in course
supervisor or any substantive change in the course’s content or the
composition of its instructor/preceptor staff. Such notification shall
occur within 10 working days of the effective date of the change.
(13) Revocation of course approval. After notification
to the course supervisor and the opportunity for an appeal, the
Midwifery Board may revoke the approval of a course if the
Midwifery Board determines that:
(A) the course no longer meets the standards estab-
lished by this subsection; or
(B) the course supervisor, instructor(s), or precep-
tor(s) do not have the qualifications required by this subsection; or
(C) course approval was originally obtained by fraud
or deceit; or
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(D) the course supervisor has falsified course regis-
tration, attendance, and/or completion records.
(14) Informal hearing rules. Notice and hearings required
under this subsection will be conducted according to and will be
governed by §§1.51-1.55 of this title (relating to Informal Hearing
Procedures).
(f) Standards for mandatory continuing midwifery education
and procedures for course approval, denial, and revocation of
approval. Mandatory continuing midwifery education courses shall
be offered to support the need for midwives practicing in Texas to
maintain current knowledge and skills in midwifery, obstetrics, and
pediatrics. Courses may be offered by any individual or organization
that meets the requirements for course approval established by this
subsection. Courses shall be taught in Spanish if all students
understand only Spanish. If any students do not understand Spanish,
the course shall be taught in English and Spanish.
(1) Course curriculum. Courses must provide an educa-
tional experience which covers new developments or reviews estab-
lished knowledge in the fields of midwifery, obstetrics, pediatrics,
and/or related disciplines. The curriculum must be presented in stan-
dard contact hour increments for continuing health education.
(2) Course administration. Courses must have a coordi-
nator who is responsible for obtaining course approval and for reg-
istering and certifying participant attendance. The coordinator shall
be responsible for recording participant attendance on each day of a
given offering and for providing attendance certificates to participants
following the course.
(3) Course instruction. Course instructors shall demon-
strate training and credentials appropriate for the course material they
will teach.
(4) Course approval.
(A) Continuing education courses which are currently
approved by MEAC or an accredited entity authorized to approve
courses for continuing medical or nursing education credit and which
satisfy the requirements of paragraph (1) of this section shall be
deemed approved.
(B) Other courses may be approved upon submission
by the course coordinator, or by a documented midwife requesting
approval of a course on her/his own behalf, of an application
form to the Midwifery Program along with all required supporting
documentation, including the following:
(i) a roster of course instructors detailing their cre-
dentials;
(ii) a course outline;
(iii) course objectives;
(iv) proposed contact hours; and
(v) any other relevant information required by the
Midwifery Board.
(C) The Midwifery Program Coordinator will review
each application submitted for approval and, if it satisfies the
requirements of this subsection and proposes to award a reasonable
number of contact hours for the objectives detailed, shall approve
them. Otherwise, the Midwifery Program Coordinator shall deny the
application.
(D) All applications for course approval submitted
to the Midwifery Program will be approved or denied within 30
days of submission. Each applicant will be notified in writing of
the Midwifery Program Coordinator’s decision within ten working
days. If an application is denied, the notification shall specify the
reason(s) therefor.
(5) Course catalog. The Midwifery Program shall main-
tain a list of all currently approved courses which will be available
to the public on request.
(6) Appeals of course denial. A course coordinator or
midwife desiring to appeal a denial decision by the Midwifery
Program Coordinator must submit a written appeal to the Chairperson
of the Midwifery Board within ten working days of his/her receipt
of the notification. The appeal shall describe the Midwifery Program
Coordinator’s alleged failure to comply with the approval process
detailed in this subsection. The appellant shall be offered the
opportunity to appear at the next scheduled meeting of the Midwifery
Board, which shall render a final decision on the appeal.
(7) Duration of course approval. The Midwifery Board
shall approve courses for three-year periods, and course supervisors
may reapply for approval after expiration of the initial term.
(8) Course changes. The coordinator of each approved
course shall notify the Midwifery Program of any change in the course
instructor(s) or any substantive change in the content of the course
within 10 working days of the effective date of the change.
(9) Revocation of course approval. After notification to
the course coordinator of its intended action and the opportunity for
an appeal, the Midwifery Board may revoke the approval of a course
if the Midwifery Board determines that:
(A) the course does no longer meets the standards
established by this subsection; or
(B) the course instructor(s) does not have the qualifi-
cations required by this subsection; or
(C) course approval was originally obtained by fraud
or deceit; or
(D) the course coordinator has falsified course atten-
dance records.
(10) Informal hearing rules. Notice and hearings required
under this subsection will be conducted according to and will be
governed by §§1.51-1.55 of this title (relating to Informal Hearing
Procedures).




Texas Department of Health
Earliest possible date of adoption: January 10, 1997
For further information, please call: (512) 458–7236
♦ ♦ ♦
Chapter 61. Chronic Diseases
The Texas Department of Health proposes the repeal of §§61.1
- 61.15, and proposes new §§61.1 - 61.15, concerning kidney
health care benefits. The repeal and new sections provide for
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clarity and consistency of language and facilitate compliance
with and administration of the rules.
Specifically, the sections cover general requirements (purpose,
delegation of authority, and definitions); recipient requirements;
residency and residency documentation requirements; applica-
tions; recipient co-pay liability; limitations and benefits provided;
claims submission and payment rates; claim filing deadlines;
participating facilities, participating pharmacies, and providers;
notice of intent to take action and reconsideration; notice and
fair hearing; kidney health care advisory committee; forms; con-
fidentiality; and nondiscrimination statement.
The new rules require recipients to apply for medical, drug, and
transportation benefits under Medicaid, if they meet income and
eligibility criteria; require recipients to authorize Kidney Health
Care to pay their Medicare premiums if they are not eligible for
"premium free" Part A coverage or for Medicaid to pay their
Medicare premiums; extend retroactive coverage of access
surgery; extend claims filing deadlines; and reduce the number
and type of documents acceptable as proof of residency; and
appeal procedures.
Manuel Zapata, Chief, Bureau of Kidney Health Care, has
determined that for the first five-year period the sections are
in effect there will be fiscal implications as a result of enforcing
or administering the sections. For the first year, the savings to
Kidney Health Care would be $62,069, at a cost to the Medicaid
Program of $60,000 - for a total savings to state government
of $2,069. For each year of the next four years, the savings to
Kidney Health Care would be approximately $142,000, at a cost
to the Medicaid Program of approximately $140,000 - for a total
savings to state government of approximately $2,000 for each
year of the next four years. There is no anticipated economic
effect on local government.
Mr. Zapata also has determined that for each year of the first
five years the sections are in effect the public benefit anticipated
as a result of enforcing the sections is that program access and
eligibility will be easier to comply with and to understand. There
will be no effect on small business. There is no anticipated
economic cost to individuals who may be required to comply
with the sections as proposed. There will be no effect on local
employment.
Comments on the proposal may be submitted to Manuel Zap-
ata, Chief, Bureau of Kidney Health Care, Texas Department
of Health, 1100 West 49th Street, Austin, Texas 78756, (512)
458-7796. Comments will be accepted for 30 days after publi-
cation of this proposal in the Texas Register .
Kidney Health Care Program
25 TAC §§61.1–61.15
The repeals are proposed under the Texas Health and Safety
Code, Chapter 42, which provides the Texas Department of
Health with the authority to adopt rules to provide adequate
kidney care and treatment for the citizens of the State of
Texas and to carry out the purposes and intent of the Texas
Kidney Health Care Act; and §12.001 which provides the Board
with the authority to adopt rules for the performance of every
duty imposed by law on the Board, the Department, and the
Commissioner of Health.
The repeals will affect the Texas Health and Safety Code,
Chapter 42.
§61.1. Introduction and Brief Description of Program Operation.
§61.2. Eligibility Requirements.
§61.3. Payment of Program Benefits.
§61.4. Applications.
§61.5. Residency.
§61.6. Documentation of Residency.
§61.7. Denial of Application; Modification, Suspension, or Termi-
nation of Patient Benefits.
§61.8. Kidney Health Care Approved Outpatient Dialysis Facilities
and Out-of State Facilities, Hospitals and Providers.
§61.9. Denial, Modification, Suspension, or Termination of Facility/
Hospital/Provider Approval; Vendor Hold.
§61.10. Recipient Reimbursement Obligation/Co-Pay Liability.
§61.11. Kidney Health Program Appeals Process.
§61.12. Confidentiality of Information.
§61.13. Nondiscrimination Statement.
§61.14. Forms.
§61.15. Kidney Health Care Advisory Committee.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Texas Department of Health
Earliest possible date of adoption: January 10, 1997
For further information, please call: (512) 458–7236
♦ ♦ ♦
The new sections are proposed under the Texas Health and
Safety Code, Chapter 42, which provides the Texas Department
of Health with the authority to adopt rules to provide adequate
kidney care and treatment for the citizens of the State of
Texas and to carry out the purposes and intent of the Texas
Kidney Health Care Act; and §12.001 which provides the Board
with the authority to adopt rules for the performance of every
duty imposed by law on the Board, the Department, and the
Commissioner of Health.
The new sections will affect the Texas Health and Safety Code,
Chapter 42.
§61.1. General.
(a) Purpose. The purpose of this Chapter is to establish rules
for the Kidney Health Care program (KHC). The authority for these
rules is granted in the Texas Health and Safety Code, Chapter 42.
(b) Delegation of Authority. Under the Texas Health and
Safety Code, Chapter 11, §11.013, the Board of Health (board)
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delegates to the Commissioner of Health (commissioner), or to the
person acting as commissioner in the commissioner’s absence, the
authority to administer KHC, exclusive of rulemaking authority.
(c) Definitions. The following words and terms when used
in this chapter shall have the following meanings, unless the context
clearly indicates otherwise.
(1) Access surgery - The surgical procedure which creates
or maintains the access site necessary to perform dialysis.
(2) Action - A denial, termination, suspension or reduc-
tion of KHC-covered services or eligibility.
(3) Allowable amount - The maximum amount that KHC
will pay or reimburse for a covered benefit or service.
(4) Applicant - An individual whose application for KHC
benefits has been submitted through a participating facility and has
not received a final determination of eligibility. This includes an
individual whose application is submitted through a representative or
person with legal authority to act for the individual.
(5) Board - The Texas Board of Health.
(6) Claim - A request for payment or reimbursement of
services.
(7) Commissioner - The commissioner of the Texas
Department of Health.
(8) Co-pay liability - The portion of the allowable amount
for which a KHC recipient is responsible, based on their adjusted
gross income.
(9) Covered services - Drugs, transportation, pharmaceu-
tical products, medical care, treatment, services or equipment which
have been approved by KHC for payment.
(10) Department - The Texas Department of Health.
(11) End-Stage Renal Disease (ESRD) - The final stage
of renal impairment which is irreversible and permanent and requires
dialysis and/or kidney transplant to reduce uremic symptoms and/or
prevent the death of the patient.
(12) EOB - A form which provides an explanation of
benefits. It is used to explain a payment or denial of a claim.
(13) Fair hearing - The informal hearing process the
department follows under §61.11 of this title (relating to Notice and
Fair Hearing).
(14) Final decision - A decision that is reached by a
decision maker after conducting a fair hearing under this title.
(15) HCFA - Stands for the Health Care Financing
Administration.
(16) Interim approval - The approval given by KHC to a
facility which has applied for participation as a KHC facility but has
not executed a contract with KHC.
(17) KHC - Stands for the Kidney Health Care program.
(18) Medical benefits - Any medical treatment or proce-
dure approved by KHC as a covered service.
(19) Participating facility - Any KHC approved or interim
approved facility including:
(A) outpatient dialysis facilities with whom KHC has
contracted;
(B) out-of-state facilities with whom KHC has con-
tracted;
(C) home health agencies with whom KHC has
contracted;
(D) hospitals located and licensed in Texas that are:
(i) certified by Medicare to provide ESRD services;
and
(ii) an approved Texas Medicaid provider; and
(E) military or Veterans Administration hospitals lo-
cated in Texas which have a renal unit approved by the Joint Com-
mission on Accreditation of Health Care Organizations (JCAHCO)
or the American Osteopathic Association (AOA).
(20) Participating pharmacy - Any KHC and Texas Med-
icaid Vendor Drug Program approved pharmacy licensed to operate
within the United States and its territories, including mail order phar-
macies.
(21) Provider - Any individual or entity with KHC
approval to furnish covered services to KHC recipients.
(22) Recipient - An individual who is eligible to receive
KHC benefits.
(23) Reimbursable Drug List - The list of drugs and drug
products approved by the department for payment as a benefit of
KHC.
(24) Reconsideration - The administrative review process
KHC follows under this chapter.
(25) Suspended benefits - Eligibility for benefits or claims
which are denied and/or held pending satisfaction of a KHC request
or requirement.
§61.2. Recipient Requirements.
(a) A person shall meet all of the following requirements to
be eligible for Kidney Health Care (KHC) benefits:
(1) have a diagnosis of end-stage renal disease (ESRD)
certified by a licensed nephrologist;
(2) meet the Medicare criteria for ESRD;
(3) be a resident of Texas as determined in §61.3 of this
title (relating to Residency and Residency Documentation Require-
ments);
(4) submit an application for benefits through a partici-
pating facility; and
(5) have, or the person(s) who has a legal obligation to
support the applicant have, an adjusted gross income (AGI) of less
than $60,000. Income reported as "joint income" is considered as
one income and may not be divided in computing the recipient’s co-
pay liability. The person or persons who have a legal obligation to
support the recipient will be determined by the applicable state law.
(b) A recipient may have all KHC benefits modified, sus-
pended or terminated for any of the following reasons:
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(1) failure to maintain Texas residency or, upon demand,
furnish evidence of such using the criteria in §61.3 of this title
(relating to Residency and Residency Documentation Requirements);
(2) failure to provide income data as requested by the
department to determine continued KHC eligibility and co-pay
liability;
(3) failure to reimburse the department as requested for
overpayments made to the recipient;
(4) failure to apply for medical, drug, and transportation
benefits under Title XIX, Social Security Act (Medicaid), if the ap-
plicant meets income and other eligibility requirements for Medicaid;
(5) failure to inform KHC within 30 days of changes in
the following:
(A) permanent home address;
(B) treatment status;
(C) insurance coverage;
(D) location of treatment;
(E) the round trip mileage from the recipient’s per-
manent home address to the location of treatment; or
(F) changes in income or financial qualifications
which would affect either the recipient’s eligibility or co-pay liability;
(6) recipient is incarcerated in a city, county, state, or
federal jail, or prison;
(7) recipient regains kidney function or voluntarily stops
treatment for ESRD;
(8) recipient becomes a ward of the state;
(9) KHC determines that the recipient has made a ma-
terial misstatement or misrepresentation on their application or any
document required to support their application;
(10) KHC determines that the recipient has submitted
false claim(s); or
(11) KHC has not paid a claim for benefits on behalf of
the recipient during any period of 12 consecutive months.
(c) Any action taken under subsection (b) of this section does
not release the recipient, or the person(s) with legal obligation to
support the recipient, of any financial obligation owed to KHC.
(d) A recipient may have a portion of their KHC benefits
modified, suspended or terminated, or claim(s) denied for any of the
following reasons:
(1) failure to receive services through participating facil-
ities, pharmacies, and providers;
(2) failure to submit claims for reimbursement within
filing deadlines, as specified in §61.8 of this title (relating to Claim
Filing Deadlines);
(3) failure to apply for benefits under Title XVIII, Social
Security Act (Medicare);
(4) failure to continue premium payments on health
insurance plans under Medicare, individual or group health insurance
plans and prepaid medical plans, where eligibility was effective prior
to KHC eligibility; or
(5) failure to provide authorization for Medicare premium
payments by KHC as specified in §61.6 of this title (relating to
Limitations and Benefits Provided); if not eligible for Medicare
premium-free hospitalization.
(e) In order to requalify for KHC, an applicant shall reapply
and requalify for KHC benefits when eligibility for KHC benefits is
terminated.
(f) A recipient who loses eligibility will not be reinstated
until all outstanding debts owed to KHC by the recipient are paid or
arrangements are made for payment.
(g) A recipient whose benefits are modified, suspended or
terminated, or whose claim(s) are denied, may appeal KHC’s decision
under the procedure contained in §61.10 of this title (relating to Notice
of Intent to Take Action and Reconsideration) and §61.11 of this title
(relating to Notice and Fair Hearing).
(1) KHC may not terminate KHC participation until a
final decision is rendered under the department’s reconsideration and
fair hearings process, if a reconsideration or hearing is requested by
the recipient.
(2) KHC may withhold payments on claims pending final
decision under the department’s reconsideration and fair hearings
process.
(3) KHC shall release withheld payments and reinstate
participation in KHC if the final determination is in the recipient’s
favor.
§61.3. Residency and Residency Documentation Requirements.
(a) The following conditions shall be met by an applicant and
maintained by a recipient to satisfy the residency requirements in this
section:
(1) physically reside within the State;
(2) intend to remain in the State for an indefinite period
of time;
(3) maintain a home or dwelling within the State; and
(4) not claim residency in any other state or country.
(b) If the applicant is a minor child; a legal dependent of,
and residing with, a resident (such as an adult child or spouse); or
a person under a legal guardianship, then the parent or parent(s),
resident providing support, or legal guardian of the applicant shall
meet all of the requirements of subsection (a) of this section.
(c) If the applicant is an adult lacking either physical or
mental capacity to act on their own behalf and is a parent residing
with or being supported by their adult child, residency may be
determined through the adult child, even if no legal guardianship
has been established.
(d) All documents submitted to establish the residency of an
applicant shall be in English or, if required by KHC, accompanied
by an accurate English translation.
(1) An applicant who is currently a Texas resident and
has been currently approved to receive Texas Medicaid benefits is
not required to provide additional residency verification.
(2) An applicant, or person establishing residency for
the applicant under subsections (b) and (c) of this section, may
submit copies of any two of the following documents as evidence
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of residency. All documents shall be in the applicant’s name, or in
the name of the person establishing residency for the applicant, and
provide some verification of a Texas address or domicile. Each of
the following documents listed may only be counted once:
(A) a valid Texas driver’s license, or an identification
card issued by the Texas Department of Public Safety;
(B) a valid Texas voter’s registration card, or a copy
of a validated (at the county clerk’s office) application for a voter’s
registration card;
(C) a current Texas motor vehicle registration or
automobile license plate registration renewal form;
(D) a mortgage payment receipt from any of the three
months immediately preceding the date of the application;
(E) a rent payment receipt from any of the three
months immediately preceding the date of the application;
(F) a notarized statement reflecting that the applicant
is currently receiving rent-free housing. The statement must be signed
by the individual providing the rent-free housing and must include
the address and phone number of the individual providing the rent-
free housing;
(G) a utility payment receipt from any of the three
months immediately preceding the date of the application;
(H) a Texas property tax receipt for the most recently
completed tax year;
(I) a payroll or retirement check dated within the three
months immediately preceding the date of the application;
(J) employment/unemployment records prepared
within the three months immediately preceding the date of the
application;
(K) a statement from a financial institution issued
within the three months immediately preceding the date of the
application; or
(L) social security supplemental income or disability
income records or social security retirement benefit records issued
within the three months immediately preceding the date of applica-
tion.
(e) Applications submitted under subsections (b) and (c) of
this section shall also include evidence of the legal relationship be-
tween the applicant and the resident, such as:
(1) a marriage license or declaration of non-ceremonial
marriage to document the marriage of the applicant and spouse;
(2) a birth certificate establishing the parent/child relation-
ship between the applicant and the resident;
(3) a final order showing the appointment of the resident
as guardian for the minor or adult ward;
(4) a final order naming the applicant’s managing conser-
vator; or
(5) an income tax return showing name and relationship
of the applicant to the resident.
(f) Any difference between the name of the applicant and the
name on any document must be explained by additional documenta-
tion (Example: marriage license, divorce decree, or adoption decree).
§61.4. Applications.
Persons meeting the eligibility requirements set forth in §61.2(a)(1),
(2), (3) and (5) of this title (relating to Recipient Requirements) must
make an application for benefits through a Kidney Health Care (KHC)
participating facility.
(1) Complete application. A complete application is
required before any eligibility determination will be made. A
complete application shall consist of all of the following:
(A) a complete and notarized Application for Benefits,
with the applicant’s, or the applicant’s representative’s, original
signature or "mark";
(B) a copy of the completed, signed and dated (MM/
DD/YY) Health Care Financing Administration (HCFA) End-Stage
Renal Disease Medical Evidence Report;
(C) documentation of Texas residency as required by
§61.3 of this title (relating to Residency and Residency Documenta-
tion Requirements);
(D) a copy (front and back) of the applicant’s social
security card issued by the Social Security Administration, or an
allowable substitute, as follows:
(i) a copy of a Social Security Administration
document which verifies the social security number; or
(ii) a copy of a valid Medicare or Medicaid card, if
the Medicare account was established in the applicant’s own social
security number and the social security number is printed on the
Medicare or Medicaid card.
(E) applicant financial data. Acceptable data to
establish the applicant’s financial qualifications and co-pay liability
shall be submitted with the application. An adult applicant who
is currently a Texas Medicaid recipient is not required to provide
financial data. Changes in income or financial qualifications which
would affect either the applicant’s eligibility or co-pay liability shall
be reported to KHC. The applicant may attach any of the following
documents to verify income:
(i) A copy of the first page of either the applicant’s,
or the person(s) legally obligated to support the applicant’s, IRS
individual income tax return form for the most recently completed
tax year or an estimated or declared income for the current tax year
on the Application for Benefits.
(ii) Applicants who do not file a federal income tax
return may submit documentation of financial assistance, income, or
retirement benefits.
(2) Incomplete application. Any application which does
not meet all of the requirements of paragraph (1) of this subsection
is incomplete. Incomplete applications may be returned to the
submitting person or entity for correction or completion.
(3) Eligibility date for initial KHC benefits. The KHC
eligibility date will be the later of:
(A) 90 days prior to the date KHC receives a complete
application;
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(B) the date the applicant is no longer considered a
ward of the state;
(C) the date the applicant is no longer incarcerated in
a city, county, state, or federal jail, or prison;
(D) the date the applicant received the first chronic
dialysis treatment or hospitalization for transplant surgery as reflected
on the HCFA 2728; or
(E) the date the applicant established Texas residency.
(4) Eligibility date for reinstatement of KHC benefits.
The KHC eligibility date for reinstatement of benefits will be
computed as follows:
(A) the date on which KHC receives a complete
application;
(B) the date that chronic dialysis is resumed for
recipients who had regained function, not to exceed 90 days prior
to the date the department receives a complete application for
reinstatement; or
(C) the date that chronic dialysis is initiated for
recipients who have lost a transplant, not to exceed 90 days prior
to the date the department receives a complete application for
reinstatement.
(5) Corrected HCFA 2728. If any date of dialysis or
transplant surgery date or hospitalization date for transplant surgery
is changed or corrected from that shown on the original HCFA 2728,
and the change would extend KHC eligibility for benefits, then a
copy of the corrected HCFA 2728 must be provided to KHC before
any KHC eligibility date can be adjusted.
(6) Request for adjustment. If the recipient or their
authorized representative determines that the information provided
to determine the KHC eligibility date is in error, they may request
an adjustment to an earlier KHC eligibility date. This request, and
supporting documentation, must be received by KHC within 180 days
of the date of the notice of KHC eligibility in order to be considered.
§61.5. Recipient Co-Pay Liability.
The co-pay liability is the portion of the allowable amount for which a
Kidney Health Care (KHC) recipient is responsible for paying, based
on their adjusted gross income. KHC shall establish co-pay liability
standards for all KHC recipients.
§61.6. Limitations and Benefits Provided.
(a) Benefits payable by Kidney Health Care (KHC) are as
follows:
(1) out-patient drugs and drug products included on the
KHC Reimbursable Drug List (available upon request from KHC,
Texas Department of Health, 1100 West 49th Street, Austin, Texas
78756);
(2) covered transportation;
(3) immunosuppressive drugs included on the KHC Reim-
bursable Drug List, except for cyclosporine and tacrolimus (Prograf)
for Medicaid-eligible recipients;
(4) access surgery (hospitalization, surgeon’s fees, assis-
tant surgeon’s fees, anesthesiologist’ fees, Certified Registered Nurse
Anesthetist fees);
(5) transplant surgery (hospitalization, surgeon’s fees,
assistant surgeon’s fees, anesthesiologist’ fees, Certified Registered
Nurse Anesthetist fees, kidney acquisition charges);
(6) out-patient chronic maintenance dialysis treatments;
(7) in-patient chronic maintenance dialysis treatments
(excluding treatment for emergency/acute dialysis); and
(8) Medicare Part A and B premiums, if qualified. To
qualify for this benefit, recipients:
(A) cannot be eligible for:
(i) "premium free" Part A coverage; or
(ii) Medicaid to pay their Medicare premiums;
(B) shall apply and be accepted for Medicare hospital
and medical insurance;
(C) shall sign a Medicare agreement which allows
KHC to make Medicare premium payments in their behalf; and
(D) shall promptly submit all Medicare premium due
notice statements to KHC for payment.
(b) All KHC benefits are limited to services received in Texas
except for:
(1) covered services received from a participating out-of-
state facility; and
(2) drugs listed on the KHC reimbursable drug list and
purchased from any pharmacy licensed to operate within the United
States and its territories.
(c) Depending on the recipient’s eligibility status, KHC will
pay for covered services up to a maximum allowable amount per
recipient based upon:
(1) available funds;
(2) established limits for covered services by type or
category;
(3) any contract between the department and the recipi-
ent’s participating facility;
(4) a contract between the department and the recipient’s
participating provider;
(5) the reimbursement rates established by the depart-
ment;
(6) the co-pay liability rates as established by the depart-
ment; and
(7) any third-party liability.
(d) Access surgery benefits are payable only if the services
were performed not more than 365 days prior to KHC receipt of a
completed application or the date Texas residency was established,
whichever is later.
(e) KHC medical benefits are payable during the Medicare
three-month qualifying period to recipients who do not have Medicare
coverage. The three-month qualifying period shall be calculated from
the first day of the month the recipient begins chronic maintenance
dialysis. If a recipient becomes eligible for Medicare during the
three-month period, KHC medical benefits shall not be payable from
the date of Medicare eligibility. Recipients who apply for and are
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denied Medicare coverage or who receive a transplant during the
three-month pre-Medicare qualifying period are not subject to KHC’s
pre-Medicare benefit maximum.
(f) Limited medical benefits are available beyond the quali-
fying period for non-Medicaid eligible recipients who have applied
for and have been denied Medicare coverage based on ESRD. Recip-
ients shall submit a copy of an official Social Security Administration
Medicare denial notification (based on chronic renal disease) to the
department. Transplant patients who have been successfully trans-
planted for three years or more are not eligible for limited medical
benefits.
(g) Benefits are payable only after all third parties or govern-
ment entities (e.g., private/group insurance, Medicare, Medicaid, or
the Veterans Administration) have met their liability. All third par-
ties must be billed prior to KHC. Recipients eligible for hospital and
medical benefits from Medicare, Medicaid, the Veterans Administra-
tion, the military, or other government programs are not eligible to
receive KHC medical benefits. The Texas Board of Health (Board)
has delegated to the Commissioner of Health (Commissioner) the
authority to waive this requirement in individually considered cases
where its enforcement will deny services to a class of end-stage renal
disease (ESRD) patients because of conflicting state or federal laws
or regulations, under the Texas Health and Safety Code, Chapter 42,
§42.009.
(1) KHC is payor of last resort.
(2) If the recipient’s third party coverage has a liability
equal to or greater than the KHC allowable rates, KHC will not be
liable for payment.
(h) The department may restrict or categorize covered ser-
vices to meet budgetary limitations. Categories will be prioritized
based upon medical necessity, other third party eligibility and pro-
jected third party payments for the different treatment modalities,
caseloads, and demands for services. Caseloads and demands for
services may be based on current and/or projected data. In the event
covered services must be reduced, they will be reduced in a manner
that takes into consideration medical necessity and other third party
coverage. The department may change covered services by adding
or deleting specific services, entire categories or by making changes
proportionally across a category or categories, or by a combination
of these methods.
§61.7. Claims Submission and Payment Rates.
(a) Claims shall be submitted to Kidney Health Care (KHC)
by the provider or by the recipient who has made direct payment to
a provider for services. Recipients shall submit claims to KHC for
travel reimbursement.
(b) KHC will make payments to the provider or recipient
using rates in effect on the date services were rendered.
(c) Claims which are submitted for third party payment and
the third party payor has denied the claim without written explanation
shall be submitted to KHC with the following information:
(1) written explanation by the provider or recipient of the
reason for the denial;
(2) coverage termination dates, if applicable; and
(3) the name and phone number of the third party payor’s
representative providing the information.
§61.8. Claim Filing Deadlines.
(a) Claims shall be received by Kidney Health Care (KHC)
within the claim filing deadlines established in this section. Claims
which are not received by KHC within the deadlines established in
this section shall not be considered for payment.
(b) Hospital claims for in-patient services shall be received
by KHC the later of:
(1) 95 days from the date of discharge;
(2) 60 days from the date on the third party explanation
of benefits (EOB); or
(3) 60 days from the date on the KHC notice of eligibility.
(c) Claims for services from newly contracted facilities shall
be received by KHC the later of :
(1) 95 days from the last day of the month in which
services were provided;
(2) 60 days from the date on the third party EOB;
(3) 60 days from the date on the KHC notice of eligibility;
or
(4) 60 days from the date on the contract approval letter.
(d) All other claims shall be received by KHC the later of:
(1) 95 days from the last day of the month in which
services were provided;
(2) 60 days from the date on the third party EOB; or
(3) 60 days from the date on the KHC notice of eligibility.
(e) Claims submitted under subsections (b), (c), and (d) of
this section shall be received by KHC no later than 180 days from the
date of discharge or the date of service. Claims which are incomplete
or incorrect will not be paid until they are completed or corrected.
(f) Resubmitted claims shall be received by KHC within the
deadlines established under subsections (b), (c), (d), and (e) of this
section, or within 60 days from the date of the KHC return letter or
third party EOB, whichever is later, not to exceed 365 days from the
date of service. Resubmitted claims shall:
(1) be resubmitted with a copy of the KHC return letter
or EOB;
(2) be resubmitted on the original claim form; and
(3) contain no new or additional charges for service.
(g) Claims which have been denied or reduced in error may
be resubmitted to KHC for reconsideration. All resubmitted claims
shall be received by KHC within 365 days from the date services were
rendered. A copy of the KHC EOB, or other supporting documents,
shall be included with the resubmitted claim.
§61.9. Participating Facilities, Participating Pharmacies, and
Providers.
(a) The following criteria must be met for a facility, phar-
macy, or provider to qualify for participation in Kidney Health Care
(KHC).
(1) Outpatient dialysis facilities and licensed Class B
home health agencies shall execute a contract with KHC, and shall
meet the following criteria:
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(A) have Medicare certification and an end-stage renal
disease (ESRD) provider number;
(B) be a current Texas Medicaid provider;
(C) be licensed by the Texas Department of Health
(department) as an ESRD facility;
(D) reimburse KHC for any overpayments made to
the facility by KHC upon request. KHC may withhold payment on
claims submitted by the facility to recoup any overpayments; and
(E) not currently be on suspension as a KHC partici-
pating facility.
(2) KHC may contract with an outpatient dialysis facility
located in another state if the out-of-state facility meets all the
requirements of paragraph (1)(A), (B), (D), and (E) of this subsection.
(3) Outpatient dialysis facilities or home health agencies
with interim approval for Medicare participation will qualify for
interim approval by KHC. Facility claims will not be paid by KHC
until the facility receives final Medicare certification and a KHC
contract is executed. Recipient applications for KHC eligibility may
be submitted by the facility during the period of interim approval.
(4) The effective date of all outpatient dialysis facility or
home health care agency contracts shall be on or after the Medicare
ESRD certification date.
(5) Pharmacies, including mail order pharmacies, shall
enter into an agreement to participate in KHC, and shall meet the
following criteria:
(A) be licensed to operate within the United States
and its territories;
(B) be a current Texas Medicaid Vendor Drug Pro-
gram provider; and
(C) reimburse KHC for any overpayments made to
the pharmacy by KHC upon request. KHC may withhold payment
on claims submitted by the pharmacy to recoup any overpayments.
(6) Physicians providing services in the State of Texas
shall meet the following criteria to participate in, or enter into an
agreement to participate in, KHC:
(A) be licensed to practice medicine in the State of
Texas;
(B) be a current Texas Medicaid provider; and
(C) reimburse KHC for any overpayments made to
the physician by KHC upon request. KHC may withhold payment
on claims submitted by the physician to recoup any overpayments.
(7) Physicians providing services outside the State of
Texas shall meet the following criteria to participate in, or enter into
an agreement to participate in, KHC:
(A) be associated with a contracted out-of-state facil-
ity;
(B) be licensed to practice medicine in the state in
which services are to be provided;
(C) be a current Texas Medicaid provider; and
(D) reimburse KHC for any overpayments made to
the physician by KHC upon request. KHC may withhold payment
on claims submitted by the physician to recoup any overpayments.
(8) Hospitals shall meet the following criteria to partici-
pate in, or enter into an agreement to participate in, KHC:
(A) be licensed to provide hospital services in the
State of Texas;
(B) be a current Texas Medicaid provider; and
(C) reimburse KHC for any overpayments made to
the hospital by KHC upon request. KHC may withhold payment on
claims submitted by the hospital to recoup any overpayments.
(b) Reasons for suspension or termination from participation
in KHC are as follows.
(1) Any participating facility, participating pharmacy, or
provider may be terminated or suspended for:
(A) loss of approval or exclusion from participation
in the Medicare program;
(B) exclusion from participation in the Medicaid
program;
(C) providing false or misleading information regard-
ing any participation criteria;
(D) a material breach of any contract or agreement
with KHC;
(E) filing false or fraudulent claims with KHC; or
(F) failure to maintain the participation criteria con-
tained in subsection (a) of this section.
(2) A participating facility, participating pharmacy, or
provider may appeal a termination or suspension through the de-
partment’s reconsideration and fair hearings process, as contained in
§§61.10 of this title (relating to Notice of Intent to Take Action and
Reconsideration) and §61.11 of this title (relating to Notice and Fair
Hearing).
(A) KHC may not terminate KHC participation until
a final decision is rendered under the department’s reconsideration
and fair hearings process.
(B) KHC may withhold payments on claims pending
final decision under the department’s reconsideration and fair hearings
process.
(C) KHC shall release any withheld payments and
reinstate participation in KHC if the final determination is in favor
of the participating facility, participating pharmacy, or provider.
(D) KHC shall not enter into, extend, or renew
a contract or agreement with a participating facility, participating
pharmacy, or provider until a final decision is rendered under the
department’s reconsideration and fair hearings process.
(E) A participating facility, participating pharmacy, or
provider may not appeal a termination of a contract which results
from limitations in appropriations or funding for covered services or
benefits or which terminates under its own terms.
§61.10. Notice of Intent to Take Action and Reconsideration.
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(a) When notice of intent to take action is required. A Kidney
Health Care (KHC) applicant, recipient, or provider is entitled to a
notice of intent to take action under this section anytime KHC intends
to take action.
(b) Time of notice of intent to take action. A notice of intent
to take action shall be mailed to the applicant, recipient, or provider
not less than 20 days prior to the time KHC intends to take an action.
(c) Content of notice of intent to take action. The notice shall
contain the following information:
(1) a statement of the action KHC intends to take;
(2) an explanation of the reasons for the action KHC
intends to take;
(3) an explanation of the applicant’s, recipient’s, or
provider’s right to request a reconsideration before the action is taken;
(4) the procedure by which the applicant, recipient, or
provider may request a reconsideration from KHC, including the
address where written requests shall be submitted and any phone
number the applicant, recipient, or provider may call to request
assistance or a reconsideration; and
(5) a statement that the applicant, recipient, or provider
shall make a request for reconsideration within 20 days of the date
on the notice and that if the applicant, recipient, or provider does not
request a reconsideration, the applicant’s, recipient’s, or provider’s
right to a reconsideration and fair hearing will be waived and the
action will become final.
(d) No request. If a request for reconsideration is not
received within the time allowed, the action shall become final 20
days after the date on the notice and the right to reconsideration or a
fair hearing is waived.
(e) Reconsideration procedure. If an applicant, recipient,
or provider contacts KHC requesting a reconsideration, KHC will
conduct a review of the request and the action shall not become final
until a decision is made as described in this subsection.
(1) KHC will conduct a comprehensive review of the
request within 180 days of KHC’s receipt of the request. KHC will:
(A) obtain any additional medical information or
documentation required or available to support the request;
(B) review the request along with all supporting
documentation; and
(C) send the notice required by paragraph (2) or (3)
of this subsection.
(2) If KHC determines that the request is approved
based on the comprehensive review, KHC will notify the applicant,
recipient, or provider that the request is approved.
(3) If KHC determines that the request is not approved
and that an action will be taken, KHC will notify the applicant,
recipient, or provider of their right to a fair hearing as described
in §61.11 of this title (relating to Notice and Fair Hearing).
§61.11. Notice and Fair Hearing.
(a) Notice required. An applicant, recipient, or provider will
be notified of their right to a fair hearing if KHC does not approve the
applicant’s, recipient’s, or provider’s request after a reconsideration.
(b) Content of notice. The notice shall contain the following
information:
(1) a statement of the action KHC intends to take;
(2) an explanation of the reasons for the action KHC
intends to take;
(3) an explanation of the applicant’s, recipient’s, or
provider’s right to request a hearing;
(4) the procedure by which the applicant, recipient, or
provider may request a fair hearing from the department, including
the address where written requests shall be submitted;
(5) an explanation that the applicant, recipient, or provider
may represent themselves, or use legal counsel, a relative, a friend,
or another spokesperson;
(6) an explanation that the applicant, recipient, or provider
may request that the fair hearing be conducted based on the written
information used in the reconsideration process and any additional
written information submitted without the necessity of taking oral
testimony; and
(7) a statement that the applicant, recipient, or provider
shall make a request for a fair hearing within 20 days of the date of
the notice and that if the applicant, recipient, or provider does not
request a fair hearing, the applicant’s, recipient’s, or provider’s right
to a fair hearing will be waived.
(c) Fair hearing procedure. A fair hearing will be conducted
under the department’s fair hearing procedures at §§1.51 - 1.55 of
this title (relating to Fair Hearing Procedures).
(d) Fair hearing decisions. A final decision shall be made by
the department within 90 days from the date the applicant, recipient,
or provider makes a request for a fair hearing, unless waived in
writing by the applicant, recipient, or provider.
§61.12. Kidney Health Care Advisory Committee.
(a) The committee. An advisory committee shall be ap-
pointed under and governed by this section.
(1) The name of the committee shall be the Kidney Health
Care Advisory Committee (committee).
(2) The Texas Health and Safety Code, Chapter 11,
§11.016, allows the Texas Board of Health (board) to establish the
committee.
(b) Applicable law. The committee is subject to Texas
Civil Statutes, Article 6252-33, relating to state agency advisory
committees.
(c) Purpose. The purpose of the committee is to provide
advice to the board in the area of end-stage renal disease (ESRD)
and to provide advice on current state-of-the-art treatment modalities,
medication therapies, and prioritization of the needs of ESRD patients
in Texas.
(d) Tasks.
(1) The committee shall advise the board concerning rules
relating to the Kidney Health Care program (KHC).
(2) The committee shall:
(A) make recommendations regarding benefits to be
provided by KHC;
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(B) provide advice on the coordination of departmen-
tal and kidney health care activities with activities of other agencies
and organizations involved in ESRD; and
(C) secure the cooperation and active participation of
agencies and organizations that may contribute to the effectiveness
of KHC.
(3) The committee shall carry out any other tasks given
to the committee by the board.
(e) Review and duration. By March 1, 1999, the board
will initiate and complete a review of the committee to determine
whether the committee should be continued, consolidated with
another committee, or abolished. If the committee is not continued
or consolidated, the committee shall be abolished on that date.
(f) Composition. The committee shall be composed of nine
members appointed by the board. The composition of the committee
shall include two consumer representatives and seven nonconsumer
representatives.
(g) Terms of office. The term of office of each member shall
be six years.
(1) Members shall be appointed for staggered terms so
that the terms of three members will expire on December 31st of
each even-numbered year.
(2) If a vacancy occurs, a person shall be appointed to
serve the unexpired portion of that term.
(h) Officers. The committee shall elect a presiding officer
and an assistant presiding officer at its first meeting after August 31st
of each year.
(1) Each officer shall serve until the next regular election
of officers.
(2) The presiding officer shall preside at all committee
meetings at which he or she is in attendance, call meetings in
accordance with this section, appoint subcommittees of the committee
as necessary, and cause proper reports to be made to the board.
The presiding officer may serve as an ex-officio member of any
subcommittee of the committee.
(3) The assistant presiding officer shall perform the duties
of the presiding officer in case of the absence or disability of the
presiding officer. In case the office of presiding officer becomes
vacant, the assistant presiding officer will serve until a successor is
elected to complete the unexpired portion of the term of the office of
presiding officer.
(4) A vacancy which occurs in the offices of presiding
officer or assistant presiding officer may be filled at the next
committee meeting.
(5) A member shall serve no more than two consecutive
terms as presiding officer and/or assistant presiding officer.
(6) The committee may reference its officers by other
terms, such as chairperson and vice-chairperson.
(i) Meetings. The committee shall meet only as necessary to
conduct committee business.
(1) A meeting may be called by agreement of department
staff and either the presiding officer or at least three members of the
committee.
(2) Meeting arrangements shall be made by department
staff. Department staff shall contact committee members to determine
availability for a meeting date and place.
(3) Each meeting of the committee shall be announced
and conducted in accordance with the Open Meetings Act, Texas
Government Code, Chapter 551.
(4) Each member of the committee shall be informed of
a committee meeting at least five working days before the meeting.
(5) A simple majority of the members of the committee
shall constitute a quorum for the purpose of transacting official
business.
(6) The committee is authorized to transact official busi-
ness only when in a legally constituted meeting with a quorum
present.
(7) The agenda for each committee meeting shall include
an item entitled public comment under which any person will be
allowed to address the committee on matters relating to committee
business. The presiding officer may establish procedures for public
comment, including a time limit on each comment.
(j) Attendance. Members shall attend committee meetings
as scheduled. Members shall attend meetings of subcommittees to
which the member is assigned.
(1) A member shall notify the presiding officer or appro-
priate department staff if he or she is unable to attend a scheduled
meeting.
(2) It is grounds for removal from the committee if a
member cannot discharge the member’s duties for a substantial part
of the term for which the member is appointed because of illness
or disability, is absent from more than half of the committee and
subcommittee meetings during a calendar year, or is absent from at
least three consecutive committee meetings.
(3) The validity of an action of the committee is not
affected by the fact that it is taken when a ground for removal of
a member exists.
(4) The attendance records of the members shall be
reported to the board. The report shall include attendance at
committee and subcommittee meetings.
(k) Staff. Staff support for the committee shall be provided
by the department.
(l) Procedures. Roberts Rules of Order, Newly Revised,
shall be the basis of parliamentary decisions except where otherwise
provided by law or rule.
(1) Any action taken by the committee must be approved
by a majority vote of the members present once a quorum is
established.
(2) Each member shall have one vote.
(3) A member may not authorize another individual to
represent the member by proxy.
(4) The committee shall make decisions in the discharge
of its duties without discrimination based on any person’s race, creed,
gender, religion, national origin, age, physical condition, or economic
status.
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(5) Minutes of each committee meeting shall be taken by
department staff.
(A) A draft of the minutes approved by the presiding
officer shall be provided to the board and each member of the
committee within 30 days of each meeting.
(B) After approval by the committee, the minutes
shall be signed by the presiding officer.
(m) Subcommittees. The committee may establish subcom-
mittees as necessary to assist the committee in carrying out its duties.
(1) The presiding officer shall appoint members of the
committee to serve on subcommittees and to act as subcommittee
chairpersons. The presiding officer may also appoint nonmembers of
the committee to serve on subcommittees.
(2) Subcommittees shall meet when called by the subcom-
mittee chairperson or when so directed by the committee.
(3) A subcommittee chairperson shall make regular re-
ports to the advisory committee at each committee meeting or in
interim written reports as needed. The reports shall include an exec-
utive summary or minutes of each subcommittee meeting.
(n) Statement by members. The board, the department, and
the committee shall not be bound in any way by any statement
or action on the part of any committee member except when a
statement or action is in pursuit of specific instructions from the
board, department, or committee.
(o) Reports to board. The committee shall file an annual
written report with the board.
(1) The report shall list the meeting dates of the committee
and any subcommittees, the attendance records of its members, a brief
description of actions taken by the committee, a description of how
the committee has accomplished the tasks given to the committee by
the board, the status of any rules which were recommended by the
committee to the board, anticipated activities of the committee for
the next year, and any amendments to this section requested by the
committee.
(2) The report shall identify the costs related to the
committee’s existence, including the cost of agency staff time spent
in support of the committee’s activities.
(3) The report shall cover the meetings and activities in
the immediate preceding 12 months and shall be filed with the board
each September. It shall be signed by the presiding officer and ap-
propriate department staff.
(p) Reimbursement for expenses. In accordance with the
requirements set forth in Texas Civil Statutes, Article 6252-33, a
committee member may receive reimbursement for the member’s
expenses incurred for each day the member engages in official
committee business.
(1) No compensatory per diem shall be paid to committee
members unless required by law.
(2) A committee member who is an employee of a state
agency, other than the department, may not receive reimbursement
for expenses from the department.
(3) A nonmember of the committee who is appointed to
serve on a subcommittee may not receive reimbursement for expenses
from the department.
(4) Each member who is to be reimbursed for expenses
shall submit to department staff the member’s receipts for expenses
and any required official forms no later than 14 days after each
committee meeting.
(5) Requests for reimbursement of expenses shall be made
on official state travel vouchers prepared by department staff.
§61.13. Forms.
Forms which have been developed by the Texas Department of Health
(department) for use in the Bureau of Kidney Health Care (KHC) will
be provided to applicants, participating facilities, and providers, as
necessary.
§61.14. Confidentiality of Information.
(a) All information required by this chapter to be submitted
may be verified at the discretion of the Texas Department of Health
(department) and without notice to the applicant or recipient of
benefits of the Kidney Health Care program (KHC), or to the
providers of KHC services. This information is confidential to the
extent authorized by law.
(b) Information may be disclosed in summary, statistical, or
other forms which does not identify particular individuals.
§61.15. Nondiscrimination Statement.
The Texas Department of Health (department) operates in compliance
with the Civil Rights Act of 1964, Title VI (Public Law 88-352);
45 Code of Federal Regulations Part 80 so that no person will
be excluded for participation in, be denied benefits, or otherwise
subjected to discrimination on the grounds of race, color, or national
origin, sex, creed, handicap or age.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Texas Department of Health
Earliest possible date of adoption: January 10, 1997
For further information, please call: (512) 458–7236
♦ ♦ ♦
Chapter 97. Communicable Diseases
The Texas Department of Health (department) proposes
amendments to §§97.61-97.63, 97.65, 97.67, and 97.77; and
the repeal of §97.66 concerning immunization requirements
for children in Texas elementary and secondary schools and
institutions of higher education. One amendment implements
Texas Education Code, §38.001 as added by Acts 1995, 74th
Legislature, House Bill 1745, which requires board adoption
of a hepatitis B immunization requirement for admission to
elementary and secondary schools at a date specified by
the board. Another amendment implements a departmental
initiative to enhance childhood protection against measles by
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lowering the age at which time children must show proof of
two doses of measles vaccine. Currently, children are required
to provide proof no later than 30 days past the 12th birthday.
This amendment proposes moving that requirement to the time
of initial entry to Texas schools, i.e., kindergarten. Children
already in school when this change becomes effective will
need to continue showing proof of a second dose of measles
vaccine no later than 30 days past the 12th birthday. Other
amendments will update and clarify existing immunization
requirements; and reflect the recodification of the Texas
Education Code. The repeal of §97.66 will eliminate irrelevant
language from the existing rules.
Robert D. Crider, Jr., M.S., M.P.A., Director, Immunization
Division, has determined that for the first five-year period that
the sections will be in effect there will be a fiscal implication
as a result of enforcing and administering the sections as
proposed, even though these rules do not add any additional
immunizations to the recommended schedule. This fiscal
implication will occur due to the requirement that children must
be fully immunized for both hepatitis B and measles prior
to entering Texas schools, i.e., kindergarten. The estimated
cost to state government for both the hepatitis B and measles
requirement will be less than $5 million per year. Based on the
department’s current level of appropriations of federal and state
funds, no additional resources will be required to administer
this proposed rule. Costs to local government should not be
substantial, with most new costs originating in the increased
operating expenses, e.g., labor and overhead required to
serve a larger number of children than the number currently
receiving hepatitis B vaccine and measles vaccine according
to the recommended immunization schedule. School districts
and private schools will be required to monitor their student
populations for compliance with the new requirement without
absorbing any significant fiscal impact. Increased efforts made
by school districts and private schools in monitoring compliance
with the earlier requirement should be offset by eliminating the
need for monitoring compliance at a later age. The requirement
for hepatitis B would begin August 1, 1998, and the requirement
for measles would begin August 1, 1997.
Mr. Crider also has determined that for each year of the first
five years that the sections are in effect the public benefits
anticipated as a result of enforcing and administering the
sections as proposed will emerge as the immunized children
age and enter the most risky period of hepatitis B transmission
(late adolescence and early adulthood) with protection against
the disease. Public benefits will continue to accrue since
greater protection levels translate into lower incidence rates
for hepatitis B and reduced treatment costs for hepatitis B
infection. These sections as proposed are designed to enhance
understanding of the requirements which in turn should simplify
the work performed by the above entities as they monitor
compliance. There will be no costs to small business. There is
no anticipated cost to persons who may be required to comply
with the sections as proposed. There will be no impact on local
employment.
Comments on this proposal may be directed to Robert D.
Crider, Jr., M.S., M.P.A., Director, Immunization Division, Texas
Department of Health, 1100 West 49th Street, 78756-3180,
(512) 458-7284. Comments will be accepted for 30 days
following the date of publication in the Texas Register.
Immunization Requirements in Texas Elementary
and Secondary Schools and Institutions of Higher
Education
25 TAC §§97.61-97.63, 97.65, 97.67, 97.77
The amendments are proposed under Texas Health and Safety
Code (HSC), §§81.023(a), 81.023(c); Texas Education Code,
§38.001(b); and Texas Human Resource Code, §42.043, all of
which authorize the board to delete, modify, or add minimum
immunization requirements for all children in the state, including
school-age children; and HSC §12.001, which provides the
board with the authority to adopt rules for the performance of
every duty imposed by law on the Texas Board of Health, the
Texas Department of Health, and the Commissioner of Health.
These sections affect HSC §§12.001, 81.023; Texas Education
Code, §38.001; and Texas Human Resource Code §42.043
§97.61. Children and Students Included in Requirements.
(a) (No change.)
(b) The immunization requirements also apply to all children
and students entering, attending, and/or transferring to child-care
facilities, public schools, private schools, nonpublic schools, or
parochial schools, for example:
(1)-(5) (No change.)
(6) schools for the blind, deaf,and individuals with
mental illness or mental retardation [mentally ill, and mentally
retarded].
(c) (No change.)
§97.62. Exclusions from Compliance.
Exclusions from compliance are allowable on an individual basis for
medical contraindications, religious conflicts, and active duty with
the armed forces of the United States. Children and students in
these categories must submit evidence for exclusion from compliance
as specified in Texas Education Code,Chapter 38 [§2.09] and the




(b) Doses of oral polio vaccine (OPV) and inactivated
polio vaccine (IPV) may be used interchangeably and count
equally toward meeting the polio vaccine requirements in all of
the following age ranges. A child or student age five and older
will be in full compliance with the polio vaccine requirement
whenever he or she has received at least three OPV or at
least three IPV doses, or any combination of at least three
doses of OPV and IPV, with one dose received since the fourth
birthday. [Oral polio vaccine (OPV) is the usual vaccine of choice
for preventing polio; however, enhanced-potency inactivated polio
vaccine (eIPV) may be medically indicated for some children and
students. For further information see §97.66 of this title (relating to
Inactivated Polio Vaccine eIPV/IPV and Combined Schedule of Polio
Vaccines).]
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(c) The following immunizations are required in the respec-
tive age groupings.A child or student must meet all the immu-
nization requirements specific to an age group upon first entering
the age group.
(1) Children less than five years of age: polio vaccine;[,]
diphtheria-tetanus-pertussis (DTP) or diphtheria-tetanus-acellular per-
tussis (DTaP) vaccine;[, and] measles, mumps, and rubella vaccine
(MMR); and Haemophilus influenzae type b conjugate vaccine
(HibCV) . [For further information see §97.66 of this title.]
(A) (No change.)
(B) Children two months of age, but not yet four
months of age: one dose each ofpolio vaccine [OPV] and DTP/
DTaP [DTP] vaccine are required.
(C) Children four months of age, but not yet six
months of age: two doses each ofpolio vaccine [OPV] and DTP/
DTaP [DTP] vaccine are required.
(D) Children six months of age, but not yet12 [18]
months of age:two [three] doses ofpolio vaccine [OPV] and three
doses ofDTP/DTaP [DTP] vaccine are required.
(E) [All] Children [children] 12 [18] months of age,
but not yet 15 months [five years] of age (12 [18] months through
14 months [four years] of age):
(i) three doses ofpolio vaccine are required
[OPV; three doses of DTP vaccine; and];
(ii) [Effective August 1, 1996: three doses of OPV;
a combination of]three [four] doses of DTP/DTaP [DTP] vaccine
are required. Any combination ofthree [four] doses of DTP/DTaP
will meet this requirement[, provided that the DTaP doses were given
as the fourth and/or fifth dose in the recommended series and on or
after 15 months of age.]; and (iii) [(F) Children 18 months of
age, but not yet five years of age (18 months of age through four
years of age):] one dose ofMMR vaccine, [measles vaccine, one
dose of mumps vaccine, and one dose of rubella vaccine are]is
required. Only doses received on or after the first birthday
will meet this requirement. Serologic confirmation of measles,
mumps, or rubella immunity is acceptable in lieu of vaccination
for that disease only. For further information see §97.67 of this
title (relating to Verification of Immunity to Measles, Rubella,
Mumps, or Hepatitis B).
[(i) Beginning September 1, 1990, a dose of
measles vaccine, mumps vaccine, and rubella vaccine (MMR) must
have been received on or after the first birthday.]
[(ii) A physician-validated history of measles ill-
ness or serologic confirmation of measles disease will substitute for
the measles vaccine requirement. A physician-validated history of
mumps illness or serologic confirmation of mumps disease will sub-
stitute for the mumps vaccine requirement. Serologic confirmation
of rubella disease will substitute for the rubella vaccine requirement.
A physician-validated history of rubella illness will not substitute for
the rubella vaccine requirement. For further information see §97.67
of this title (relating to Verification of Measles Illness, Rubella Ill-
ness, or Mumps Illness).]
(F) Children 15 months of age, but not yet five
years of age (15 months through four years of age):
(i) three doses of polio vaccine are required;
(ii) four doses of DTP/DTaP vaccine are re-
quired. Any combination of four doses of DTP/DTaP will meet
this requirement. Children with a medical contraindication to
pertussis vaccine will need to have had at least four doses of any
combination of DTP/DTaP or diphtheria-tetanus (DT) or tetanus-
diphtheria (Td) vaccines if their first dose was given before the
first birthday or only three doses if the first dose was given on or
after the first birthday; and
(iii) one dose of MMR vaccine is required.
Only doses received on or after the first birthday will meet
this requirement. Serologic confirmation of measles, mumps,
or rubella immunity is acceptable in lieu of vaccination for that
disease only. For further information see §97.67 of this title.
(G) Children less than five years of age: Haemophilus
influenzae type b conjugate vaccine (HibCV)requirements are as
follows.
(i)-(ii) (No change.)
(2) Children and students five years of age or older.
(A) Polio. At least three doses of [oral] polio vaccine
[(OPV)] are required, provided at least one dose has been received
on or after the fourth birthday. Polio vaccine is not required for
persons 18 years of age or older. For further information see §97.65
of this title (relating to Pregnancy) [§97.66 of this title,] and §97.77(c)
and (d) of this title.
(B) Tetanus/Diphtheria.
(i) Children and students six years of age and
younger: at [At] least four [three] doses ofDTP/DTaP, [DTP] DT
, or [and/or] Td vaccine are required, provided at least one dose
has been received on or after the fourth birthday. Pertussis vaccine is
not required for children/students who are five years of age and older.
Children with a medical contraindication to pertussis vaccine will
need to have had only three doses of any combination of DTP/
DTaP/DT/Td vaccines if their first dose was given on or after
the first birthday and their third dose was given on or after the
fourth birthday. [One dose of DTP, DTaP, DT, or Td is required
within the last ten years.] For further information see §97.77 (c) and
(d) of this title.
(ii) [Effective August 1, 1996,] Children and
students seven years of age and older:at least three [four] doses
of DTP or DTaP, DT, [and/]or Td vaccine are required, provided
at least one dose has been received on or after the fourth birthday.
Pertussis vaccine is not required for children/students who are five
years of age and older. Any combination ofthree [four] doses of
DTP/DTaP/DT/Td [DTP/DTaP] will meet [the DTP portion of] this
requirement. [, provided that any DTaP doses were given as the
fourth and/or fifth dose in the recommended series and on or after
15 months of age. The requirement of at least four doses of DTP or
DTaP, DT, and/or Td doses applies to students six years of age and
younger. Only three doses of DTP, DTaP, DT and/or Td doses are
required for children seven years of age and older provided at least
one dose has been received on or after the fourth birthday.] One dose
of DTP, DTaP, DT, or Td is required within the last ten years. For
further information see §97.77(c) and (d) of this title.
(C) Measles.
(i) Beginning September 1, 1990:
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(I) all children and students must have received
measles vaccine on or after their first birthday or provide [a physician-
validated history of measles illness, or] serologic confirmation of
measles immunity; and
(II) (No change.)
(ii) Beginning January 1, 1991, children and stu-
dents born on or after September 1, 1978 will be required to show
serologic proof of measles immunity or receipt of two doses of
measles vaccine administered on or after the first birthday. This
proof is not required until the child’s 12th birthday. The two doses
of measles vaccine must have been administered at least 30 days
apart. Children and students may have 30 days past their 12th birth-
day to be in compliance with this clause. For further information see
§97.65 of this title and §97.67 of this title.
(iii) Effective August 1, 1997:
(I) children born on or after September 2,
1991, prior to first-time enrollment in any Texas school or facility
as specified in §97.61 of this title (relating to Children and
Students Included in Requirements), will be required to show
proof of either:
(-a-) two doses of measles vaccine admin-
istered on or after the first birthday and at least 30 days apart;
or
(-b-) serologic confirmation of immunity
to measles illness. For further information see §97.65 of this title
and §97.67 of this title; and
(II) children born prior to September 2, 1991
will be required to show proof by 30 days past their 12th birthday
of either:
(-a-) two doses of measles vaccine admin-
istered on or after the first birthday and at least 30 days apart;
or
(-b-) serologic confirmation of immunity
to measles illness. For further information see §97.65 of this title
and §97.67 of this title.
(D) (No change.)
(E) Mumps. Beginning September 1, 1990:
(i) all children or students will be required to have
received mumps vaccine administered on or after their first birthday or
provide [a physician-validated history of mumps illness or] serologic
confirmation of mumps immunity; and
(ii) (No change.)
(F) Hepatitis B. Effective August 1, 1998, children
born on or after September 2, 1992 will be required to show proof
of either:
(i) three doses of hepatitis B vaccine; or
(ii) serologic confirmation of immunity to hep-
atitis B. For further information see §97.67 of this title.
(3) Students in institutions of higher education (colleges,
universities, and other teaching facilities above the high school level).
(A) - (D) (No change.)
(E) Measles. Beginning January 1, 1992:
(i) all students defined previously in subparagraph
(A) of this paragraph who were born on or after January 1, 1957,
must show proof of either:
(I)-(II) (No change.)
(III) serologic confirmation of measles immu-




(G) Mumps. Beginning January 1, 1992:
(i) all students defined previously in subparagraph
(A) of this paragraph who were born on or after January 1, 1957,
must show, prior to patient contact, proof of either:
(I) (No change.)
(II) serologic confirmation of mumps immu-
nity [immunity to mumps (physician-validated history or serologic
confirmation)]; and
(ii) (No change.)
(H) Hepatitis B. Beginning January 1, 1992:
(i) (No change.)
(ii) all medical and dental interns and residents who
are incompletely immunized to hepatitis B virus prior to the start of
direct patient care shall complete the series as rapidly as is medically
feasible or show serologic confirmation of immunity to hepatitis B
virus. For further information see §97.67 of this title.
(I) (No change.)
§97.65. Pregnancy.
Requirements for polio, measles, rubella, and mumps vaccines are
waived during pregnancy. Pregnancy is not a medical contraindi-
cation for administration of tetanus/diphtheria toxoids to a pregnant
woman but it may be preferable [is best] to delay until the second
trimester.
§97.67. Verification ofImmunity to Measles, Rubella, Mumps, or
Hepatitis B [Measles Illness, Rubella Illness, or Mumps Illness].
Section 97.63 of this title (relating to Required Immunizations)
states thatserologic confirmation of immunity to measles, rubella,
mumps, or hepatitis B [physician-validated histories of measles
or mumps illnesses] are acceptable in lieu of vaccineagainst the
serologically confirmed disease. [All histories of measles or mumps
illnesses must be supported by a written statement from a physician
licensed to practice medicine in the United States. The physician’s
statement should contain wording such as: "This is to verify that
(name of child or student) had measles or mumps illnesses on or about
(date) and does not need measles or mumps vaccine." A copy of the
statement must be attached to the child’s or student’s immunization
record, and the original should be returned to the student or the
student’s parent or guardian.] If a child or student is unable to
submit [a physician’s statement, then measles or mumps vaccine or]
serological proof of immunitythen measles, rubella, mumps, or
hepatitis B vaccineis required. [A physician’s statement of rubella
illness without serologic documentation will not substitute for rubella
vaccine. All serologic evidence]Evidence of measles, rubella, [or]
mumps,or hepatitis B illnesses must consist of a [written statement
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from a physician licensed to practice medicine in the United States or
a] laboratory report indicating confirmation ofimmunity [the disease
(a confirmatory blood titer)].A copy of the report must be attached
to the child’s or student’s immunization record, and the original
should be returned to the child/student or the child’s/student’s
parent or guardian.
§97.77. Remarks and Special Recommendations.
(a)-(c) (No change).
(d) When a validated immunization recordupdated prior
to September 1, 1991contains only one vaccine date for OPV, IPV
[or eIPV], or DTP/DTaP/DT/Td, and a "B" or the word "booster,"
or the words "series completed" (or similar wording) appears by the
immunization date, assume that three doses of OPV,three [four]
doses of IPV [or three doses of eIPV,] or four doses of DTP/DTaP/
DT/Td have been administered.Immunization records created or
updated on or after September 1, 1991 must show the actual
month, day, and year of each vaccine administered on or after
September 1, 1991.If the datenext to "B," "booster," or "series
complete" (or the date of any OPV, IPV or DTP/DTaP/DT/
Td) is within the month prior to, or of the fourth birthday, then
the requirement for a dose on or after the fourth birthday is met
under these circumstances. Fora definition of update and further
information see §97.73 of this title (relating to Acceptable Documents
of Immunizations).
(e) (No change.)
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Texas Department of Health
Earliest possible date of adoption: January 10, 1997
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♦ ♦ ♦
25 TAC §97.66
The repeal is proposed under Texas Health and Safety
Code (HSC), §§81.023(a), 81.023(c); Texas Education Code,
§38.001(b); and Texas Human Resource Code, §42.043, all of
which authorize the board to delete, modify, or add minimum
immunization requirements for all children in the state, including
school-age children; and HSC §12.001, which provides the
board with the authority to adopt rules for the performance of
every duty imposed by law on the Texas Board of Health, the
Texas Department of Health, and the Commissioner of Health.
The repeal affects HSC §§12.001, 81.023; Texas Education
Code, §38.001; and Texas Human Resource Code §42.043.
§97.66. Enhanced-Potency Inactivated Polio Vaccine (eIPV/IPV)
and Combined Schedule of Polio Vaccines.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
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♦ ♦ ♦
TITLE 28. INSURANCE
Part I. Texas Department of Insurance
Chapter 3. Life, Accident and Health Insurance
and Annuities
Subchapter B. Individual Life Insurance Policy
Form Checklist and Affirmative Requirements
28 TAC §3.129
The Commissioner of Insurance proposes an amendment to
§3.129, concerning acceleration-of-life-insurance benefits. The
proposed amendments to §3.129 address requirements for
group life permanent plans and enable licensed carriers to offer
an additional financing option for acceleration-of-life-insurance
benefits for which the accelerated payment of benefits has
no immediate impact on policy values. The full face amount,
guaranteed cash value and reserve of the policy continue to
apply. The full premium is still payable and full dividends are
paid. An interest charge accrues on the accelerated benefit.
The accelerated benefit plus accrued interest charges are then
treated as a lien against policy values. At death, the benefit
payable is the total death proceeds in excess of the lien. The
amount available for cash surrender or loan is the amount of
the net cash value in excess of the lien. The option benefits
Texas consumers, as it provides more choice and flexibility,
and enhances accessibility to alternative acceleration features
for consumers with terminal illness, disability and/or long-term
care expenses.
Tyrette Hamilton, deputy commissioner, life/health group, has
determined that for each year of the first five years the proposed
amendment is in effect, there will be no fiscal impact on state or
local government or this agency as a result of their enforcement
or administration. There will be no measurable effect on local
employment or local economy.
Ms. Hamilton has determined that for each year of the first five
years the amendment is in effect, the public benefits anticipated
as a result of the amendments will be enhanced options under
their life insurance policies. Specifically, the amendments
will create an additional financing option for acceleration-of-
life-insurance benefits for which the accelerated payment of
benefits has no immediate impact on policy values. The
full face amount, guaranteed cash value and reserve of the
policy continue to apply. The full premium is still payable
and full dividends are paid. An interest charge accrues on
the accelerated benefit. The accelerated benefit plus accrued
interest charges are then treated as a lien against policy values.
At death, the benefit payable is the total death proceeds in
excess of the lien. The amount available for cash surrender
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or loan is the amount of the net cash value in excess of the
lien. The ultimate result of the amendments will be to provide
more choice and flexibility, and to enhance accessibility to
alternative acceleration features for consumers with terminal
illness, disability and/or long-term care expenses.
Comments on the proposal must be submitted within 30 days af-
ter publication of the proposed amendments in the Texas Regis-
ter to Caroline Scott, Chief Clerk, Mail Code 113-1C, Texas De-
partment of Insurance, P.O. Box 149104, Austin, Texas 78714-
9104. An additional copy of the comment must be submitted
to Tyrette Hamilton, Deputy Commissioner, Life/Health Group,
Mail Code 106-1A, Texas Department of Insurance, P.O. Box
149104, Austin, Texas 78714-9104. Any requests for a pub-
lic hearing should be submitted separately to the Office of the
Chief Clerk.
The amended sections are proposed pursuant to the Insurance
Code, Articles 3.28, §§3(g) and 11; 3.42(i) and (p) (as amended
by S.B. 1637 enacted by the 74th Legislature); 3.44a; 3.45;
3.70-8; 21.21 and 1.03A. The Insurance Code, Article 1.03A
provides that the Commissioner of Insurance may adopt rules
and regulations to execute the duties and functions of the
Texas Department of Insurance as authorized by statute.
Insurance Code, Article 3.28, §§3(g) and 11 provide that the
Commissioner of Insurance may approve reserving tables for
special benefits. Insurance Code, Article 3.42(i) authorizes the
Commissioner of Insurance to disapprove any policy form which
is unjust or which does not comply with the Insurance Code.
Insurance Code, Article 3.42(p) authorizes the commissioner
to adopt reasonable rules to implement and accomplish the
purposes of Article 3.42 concerning review and approval of
policy forms. Insurance Code, Article 3.44a provides standards
for nonforfeiture values. Insurance Code, Article 3.45 prohibits
certain provisions in life insurance policies. Insurance Code,
Article 3.70-8 provides an exception from the application of
the provisions of the Insurance Code regarding accident and
health insurance for life insurance contracts which contain only
such provisions relating to accident and sickness insurance
as to give a special benefit in the event the insured shall
become totally and permanently disabled, as defined in the
contract. Insurance Code, Article 21.21 authorizes the Texas
Department of Insurance to establish fair and reasonable
rules, regulations, or limitations for the augmentation and
implementation of the article. Insurance Code, Article 1.03A
provides that the Commissioner of Insurance may adopt rules
and regulations to execute the duties and functions of the Texas
Department of Insurance as authorized by statute. Government
Code, §§2001.004 et seq. authorizes and requires each state
agency to adopt rules of practice setting forth the nature
and requirements of available procedures and to prescribe
the procedures for adoption of rules by a state administrative
agency.
The following articles are affected by Statute Insurance Code,
Articles 1.03A; 3.28, §3(g); 3.42(i) and (p); 3.44a; 3.45, 3.70-8,
and 21.21.
§3.129. Acceleration of Life Insurance Benefits.
(a) An acceleration-of-life-insurancebenefit [-benefits] pro-
vision or rider provides a special benefit under an individual life
insurance policyor group life insurance policy and certificate of
insurance which prepays all or a portion of the death benefit. [,]
The acceleration-of-life-insurance benefit, for all coverages other
than group term life insurance, may bebasedeither on disabling
or life threatening conditionsor on terminal illness or injury. The
Texas Insurance Code, Article 3.50-6, governs payment and lim-
itations of acceleration-of-life-insurance benefits for group term
life insurance plans.
(1) Any portion of the death benefit remaining[,] after
reduction of the death benefit due to payment of any acceleration-of-
life-insurance benefit referred to in this subsection shall be paid upon
the death of the insured.
(2) Any acceleration-of-life-insurance benefits and the
balance of the death benefit of the policy shall constitute full
settlement on maturity of the face amount of the policy.
(3) [(2)] Prepayment may be in a single sum or in
installments.
(4) [(3)] Acceleration-of-life-insurance [Acceleration
of] benefits shall be conditioned upon total and permanent disability
or a condition of such severity that the absence of appropriate care
and attention would result in a threat to life or in total and permanent
disability as defined in subsection (b) of this section.
[(4) The acceleration benefits and the balance of the death
benefit of the policy shall constitute full settlement on maturity of the
face amount of the policy.]
(b) Acceleration-of-life-insurance [The acceleration-of-life-
insurance] benefits and the conditions, care, or confinement [which
are to be] necessaryto [as] evidence [of] total and permanent
disability are set forth in Insurance Code, Article 3.70-8 and
subsection (a) of this section, andshall be clearly defined in the
policy provision or rider. [Conditions, care, or confinement which
shall be evidence of total and permanent disability for purposes of
meeting the standard of the Insurance Code, Article 3.70-8, and
subsection (a) of this section in providing a special benefit are]Such
conditions, care or confinement are:
(1) inability to perform the substantial and material duties
of any occupation or activities of daily life including, but not limited
to, the following:
(A) (No change.)
(B) confinement in a residential care or intermediate




(c) The acceleration-of-life-insurancebenefit [-benefits] pro-
vision or rider may require a medical diagnosis of conditions and/or
documentation of care or confinement as defined in the contract to
establish eligibility for acceleration of death benefits.If additional
diagnoses by a physician selected by the company are required,
the acceleration-of-life-insurance benefit provision or rider must
specify that they are at the expense of the company. The provision
must further specify how conflicting diagnoses will be reconciled.
The specific standards sufficient to meet suchrequirements [require-
ment] shall be defined in the contract, and any acceleration-of-life-
insurance benefit shall be conditioned only upon such requirement or
requirements as defined. The policy or rider may contain a provision
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terminating the acceleration-of-life-insurance benefit if the policy is
continued under a nonforfeiture option.
(d) The financing options for the acceleration-of-life-
insurance benefit [An acceleration of life insurance benefits
provision or rider] shall:
(1) specify or define [define or otherwise specify] any
separately identifiable additional premium[,]or cost-of-insurance
charge, [charge, and/or fee,] if applicable to the policy or rider, for
any acceleration-of-life-insurance benefit and upon payment of such
benefit reduce the death benefit of the policy in an amount equal to
the acceleration-of-life-insurance benefit paid; or
(2) specify or define anyadministrative [charge or]
fee , not to exceed $150.00, and/or any appropriate actuarial
discount, not to exceed 10%,which may reduce the amount of the
acceleration-of-life-insurance benefit in instances where no additional
premium orcost-of-insurancecharge is payable in advance by the
policyholder. Upon [and, upon] payment of such benefit, [reduce]
the death benefit of the policywill be reduced by no more than
an amount equal to the acceleration-of-life-insurance benefit paid
plus any applicable actuarial discountand/or the administrative fee
deducted to provide the benefit. Each subsequently approved
acceleration-of-life-insurance benefit request may provide for
an administrative fee and discount, subject to the above limits
[appropriate to the policy and/or rider design, plus any charge and/or
fee deducted to provide the benefit].
[(A) The acceleration-of-life-insurance benefit re-
ferred to in paragraph (2) of this subsection shall be calculated based
upon the present value of the future benefits provided under the pol-
icy, less the present value of future premiums, plus the present value
of future dividends, if applicable, and shall be based on an actuarial
discount appropriate to the policy and/or rider design. Such present
values shall then be applied pro rata to the portion of the policy and/
or rider used to provide the accelerated benefit.]
[(B) Any charge or fee deducted in determining the
acceleration-of-life-insurance benefit referred to in paragraph (2) of
this subsection shall be reasonable and shall not inordinately reduce
the special benefit payable. A detailed explanation supporting the
charge or fee shall be included with the submission or any policy or
rider providing a special benefit with no additional advance premium.]
(3) specify or define any administrative fee, not to
exceed $150.00, and/or any interest charge on the amount of
the acceleration-of-life-insurance benefit in instances where no
additional premium or cost of insurance charge is payable in
advance by the policyholder. The interest rate and interest rate
methodology used in the calculation shall be based on sound
actuarial principles and disclosed in the contract and actuarial
memorandum. The interest rate accrued on the portion of the lien
equal to the cash value of the contract at the time of the benefit
acceleration shall be no more than the policy loan interest rate
stated in the contract. Each subsequently approved acceleration-
of-life-insurance request may provide for an administrative fee
and lien, subject to the above limits. "Lien" refers to a recognized
financing option as further defined in subsection (e) of this section.
The maximum interest rate used shall not exceed the greater of:
(A) the current yield on 90 day treasury bills; or
(B) the current maximum adjustable policy loan
interest rate based on Moody’s Corporate Bond Yield Averages,
or any successor thereto; or
(C) the policy’s guaranteed cash value interest rate
plus one percent per annum; or
(D) an alternate rate approved by the Commis-
sioner.
(e) The acceleration-of-life-insurance benefit, any admin-
istrative expense charges, any future premiums and any accrued
interest can be considered a lien against the death benefit of the
policy. Access to the cash value may be restricted to any excess of
the cash value over the sum of the lien and any other outstanding
loans. Future access to additional policy loans and/or any partial
withdrawals could also be limited to any excess of the cash values
over the sum of the lien and any other outstanding policy loans.
(f) [(e)] Except as provided in subsection (e) of this
section, if [If] the cash values are reduced by the acceleration-
of-life-insurance benefit, the reduction shall not be unjust and
shall not exceed an amount equal to the pro rata portion of the
cash value associated with the death benefit used in providing
the acceleration-of-life-insurance[accelerated] benefit. [Reductions
may be immediate or may be deferred to termination of benefits
as a lien with a specified interest rate of zero under the Insurance
Code, Article 3.44, §6.] Future cash values shall not be less than
the minimum cash values[minimums] required by the Insurance
Code, Article 3.44a, for the reduced future guaranteed death benefits.
These minimum cash values are equal to the present value of the
reduced future guaranteed benefits less the present value of future
adjusted premiums, decreased by the amount of any indebtedness,
including liens, under the policy.The [Such] mortality and interest
used in calculating the minimum cash values will be as provided in the
Insurance Code, Article 3.44a, for life insurance policies disregarding
any acceleration-of-life-insurance [accelerated] benefits.
(g) [(f)] If there is a loan on the policy, a pro-rata portion
of the loan may be deducted from theamount of the acceleration-
of-life-insurance [prepayment of the death] benefit [under the terms
stated in the acceleration-of-life-insurance-benefits contract or rider].
(h) [(g)] An acceleration-of-life-insurancebenefit [-benefits]
provision or rider shall be disregarded in ascertaining nonforfeiture
benefits under the Insurance Code, Article 3.44a.
(i) [(h)] Reserves for an acceleration- f-life-insurance ben-
efit shall be based on tables of disablement, morbidity, or mortality
appropriate for determining liability for the benefits provided. Such
disablement or morbidity tables shall be certified as appropriate by
a member of the American Academy of Actuaries and approved by
the Texas Department[State Board] of Insurance under the Insur-
ance Code, Article 3.28, §(3)(g). Reserves for the death benefits or
other supplementary benefits provided by a policy which includes
an acceleration-of-life-insurance benefit [benefits] shall be calcu-
lated disregarding suchbenefit [acceleration benefits] using mor-
tality and interest rates as provided in the Insurance Code, Article
3.28. The basis of reserves for any policy or rider which provides
for an acceleration-of-life-insurancebenefit [benefits] shall accom-
pany thesubmissionof the policy filing to the Texas Department
[State Board] of Insurance of the rider or policy.
(j) Reserves for an acceleration-of-life-insurance benefit
under the lien approach, including accrued interest, represent
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assets of the company for statutory reporting purposes. For
any policy on which the policy lien exceeds the policy’s statutory
reserve liability such excess must be held as a non-admitted asset.
(k) [(i)] Acceleration-of-life-insurance benefit [benefits]
provisions, whether within the contract or by rider, are subject to
the Insurance Code, Chapter 21, and shall not be permitted to result
in any of the following:
(1) reclassification of the insured as a result of payment
of the benefit specified in an acceleration-of-life-insuranceb nefit
[benefits] rider or provision to a class of risk less favorable than the
class of risk to which the insured originally belonged;
(2) unfair discrimination among insureds with differing
qualifying events; or
(3) unfair discrimination among insureds with similar
qualifying events.
(l) [(j)] Every policy containing an acceleration-of-life-
insurance [-]benefit provision and every rider providing an
acceleration-of-life-insurance benefit shall be subject to the notice
and disclosure requirements in paragraphs (1)-(4) [(3)] of this
subsection.
(1) The face of every such policy and every such rider
shall contain a prominent notice printed, over printed or stamped, as
appropriate, substantially as follows: "Death benefits, cash values,
and loan values will be reduced if anacceleration-of-life-insurance
[accelerated] benefit is paid." This statement shall be appropriately
modified for policies and/or riders which have no cash or loan values
or in which the cash value is not reduced.
(2) The title of any acceleration-of-life-insurance benefit
shall be descriptive of the coverage provided and shall include the
term "accelerated benefit" or words of similar import.
(3) After the payment of an acceleration-of-life-insurance
benefit, if made in a lump sum, or no less frequently than every 12
months if periodic payments are being made, a statement shall be sent
to the policy owner, specifying the effect of theacceleration-of-life-
insurance [accelerated] benefit payment on the death benefit, face
amount, specified amount, accumulation values, cash values, loan
amounts, future charges, and future premiums. A provision to this
effect shall be included in the acceleration-of-life-insurance benefit
provision of the policy and/or the rider.
(m) [(k)] Any solicitation used in the marketing of a contract
which includes a special benefit relative to total and permanent
disability for which an acceleration-of-life-insurance benefit may
become payable shall clearly and concisely disclose the following:
(1) the conditions, care, or confinement which initiate any
acceleration of payment of the death benefit;
(2) the effect of any acceleration-of-the-life-insurance [-
]benefit provision [provisions] on the death benefit and/or other
values available under the life insurance policy; and
[(3) the possibility that payment of such a benefit is
accompanied by federal income tax effects to the policyholder and
that a personal tax advisor should be consulted to obtain information
about those federal income tax effects.]
(n) [(l)] No insurer or agent may, in marketing a life insur-
ance policy or rider which provides acceleration-of-life-insurance [-]
benefits, mention, illustrate, or refer to the policy or rider as an alter-
native or substitute for catastrophic major medical health insurance.
(o) On or after the effective date of this subsection, no
policy, certificate or rider providing for an acceleration of death
benefits in a life insurance policy may be described as tax qualified
unless it meets federal and state requirements, including the
following:
(1) acceleration is limited to individuals who are ter-
minally ill or chronically ill;
(A) a terminally ill individual is an individual who
has been certified by a physician as having an illness or physical
condition which can reasonably be expected to result in death in
24 months or less after the date of certification;
(B) a chronically ill individual is an individual who
has been certified by a licensed health care practitioner as:
(i) unable to perform, without substantial assis-
tance from another individual, at least two activities of daily living
for a period of at least 90 days due to functional incapacity;
(ii) having a level of disability similar to the level
described in clause (i) of this subparagraph; or
(iii) requiring substantial supervision to protect
such individual from threats to their health and safety due to
severe cognitive impairment. Such certification must have been
made during the preceding 12 month period.
(2) Any benefit accelerated for a chronically ill indi-
vidual must be limited in use to payment for instances in which
the individual has incurred qualified long term care expenses as
defined in Subchapter Y of this title (relating to Regulation of
Long Term Care Insurance) which have not been reimbursed by
insurance.
(3) Such arrangement will not fail to meet this test
solely because payments are made on a per diem or periodic
basis without regard to expenses incurred during the period.
(p) No policy, certificate, or rider offering or providing
an acceleration-of-life-insurance benefit may be described as tax
qualified or tax exempt (or similar words implying preferred tax
status) unless such benefit meets all of the requirements set forth
in subsection (o) of this section.
(q) Other types of acceleration-of-life-insurance benefits
meeting the requirements of this subchapter other than those
set forth in subsection (o) of this section may also be offered.
However, any marketing materials, policies, certificates, and/or
riders must prominently display the prescribed tax disclosure set
forth in subsection (r) of this section.
(r) The prescribed tax disclosure required by this
subchapter must contain the following language: Disclosure:
Acceleration-of-life-insurance benefits may not meet federal tax
law requirements for tax exempt status. Certain terms under
which acceleration occurs may result in tax consequences. Please
consult a tax advisor regarding possible tax consequences.
(s) A policy summary shall be delivered with a life in-
surance policy which provides long-term care benefits within the
policy or by rider. For direct response solicitations, the insurer
shall deliver the policy summary upon applicant’s request. In the
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absence of such request, the insurer shall make such delivery not
later than at the time of policy delivery. The summary shall also
include:
(1) An explanation of how the long-term care benefit
impacts other components of the policy, including deductions
from death benefits;
(2) An illustration of the amount of benefits, the length
of benefits, and the guaranteed lifetime benefits, if any, for each
covered person;
(3) Any exclusions, reductions or limitations on ben-
efits of long-term care; and, if applicable to the policy type,
(4) a disclosure of the effects of exercising other rights
under the policy;
(5) A disclosure of guarantees related to long-term
care insurance costs; and
(6) Current and projected maximum lifetime benefits.
(t) When a long-term care benefit funded through the
acceleration of a death benefit is in benefit payment status, a
monthly report shall be provided to the policyholder. Such report
shall include:
(1) Any long-term care benefits paid out during the
month;
(2) An explanation of any changes in the policy (e.g.,
death benefits or cash values) due to payment of long-term care
benefits; and
(3) The amount of long-term care benefits existing or
remaining.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on November 27, 1996.
TRD-9617290
Caroline Scott
General Counsel and Chief Clerk
Texas Department of Insurance
Earliest possible date of adoption: January 10, 1997
For further information, please call: (512) 463–6327
♦ ♦ ♦
TITLE 30. ENVIRONMENTAL QUALITY
Part I. Texas Natural Resource Conserva-
tion Commission
Chapter 101. General Rules
30 TAC §101.12
The Texas Natural Resource Conservation Commission (com-
mission) proposes new §101.12, concerning Temporary Ex-
emptions During Drought Conditions.
EXPLANATION OF PROPOSED RULE. The new section is pro-
posed to allow the agency flexibility regarding air quality require-
ments when emergency drought conditions dictate the need for
conservation of the state’s water resources. The proposed new
section would allow owners and operators of sources which are
required to suppress emissions, such as dust, through the appli-
cation of water to receive a temporary exemption from air quality
requirements upon written request. The types of requirements
from which an exemption may be granted are permit condi-
tions, standard exemption conditions, permit representations,
air quality rules, and commission orders. The proposed rule
specifies the type of information to be submitted for considera-
tion of whether such relief will be granted and the period of time
for which the exemption is valid. The rule also limits the length
of time the executive director may authorize this temporary ex-
emption and specifies that commission approval is required for
long-term exemptions. A source must be located in an area
classified as severe or extreme under the Palmer Drought In-
dex for a minimum of 30 days to be eligible for this exemption.
FISCAL NOTE. Stephen Minick, Strategic Planning and Appro-
priations Division, has determined that for the first five-year pe-
riod the section is in effect, there will be no significant fiscal
implications for state or local government as a result of en-
forcement and administration of the section.
PUBLIC BENEFIT. Mr. Minick has also determined that for
each year of the first five years this section is in effect, the public
benefit anticipated as a result of enforcement of and compliance
with the section will be a more efficient use of agency resources
in dealing with drought conditions and the conservation of the
state’s water resources. Operators qualifying for temporary
exemptions from requirements under this section will realize
economic benefits from the reduction of costs of water supplies
during periods of limited availability. These cost savings will
vary on a case-by-case basis and have not been estimated.
There are no economic costs to any person, including small
businesses, required to comply with the section as proposed.
TAKINGS IMPACT ASSESSMENT. The commission has pre-
pared a Takings Impact Assessment for the rule in accordance
with Texas Government Code, §2007.043. The following is a
summary of that assessment. The specific purpose of the rule
is to afford owners and operators flexibility from air require-
ments for the use of water to suppress emissions as necessary
to maximize conservation of the state’s water resources during
specific drought conditions. The rule will substantially advance
this specific purpose by providing the commission and regulated
community a temporary exemption from requirements to apply
water included in rules, permit or standard exemption condi-
tions, or orders of the commission. Promulgation and enforce-
ment of the rule will not burden private real property which is
the subject of the rule because it offers a temporary option for
compliance with existing requirements which would otherwise
require the application of water.
PUBLIC HEARING. A public hearing on the proposal will be
held January 6, 1997, at 11:30 a.m. in Room 2210 of Texas
Natural Resource Conservation Commission (TNRCC) Building
F, located at 12100 Park 35 Circle, Austin. The hearing
is structured for the receipt of oral or written comments by
interested persons. Individuals may present oral statements
when called upon in order of registration. Open discussion
within the audience will not occur during the hearing; however,
an agency staff member will be available to discuss the proposal
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30 minutes prior to the hearing and will answer questions before
and after the hearing.
SUBMITTAL OF COMMENTS. Written comments may be
mailed to Lisa Martin, TNRCC Office of Policy and Regulatory
Development, MC 205, P.O. Box 13087, Austin, Texas 78711-
3087 or faxed to (512) 239-4808. All comments should
reference Rule Log Number 96155-101-AI. Comments must be
received by 5:00 p.m., January 6, 1997. For further information,
please contact John Gillen, Air Policy and Regulations Division,
(512) 239-1415.
STATUTORY AUTHORITY. The new section is proposed under
Texas Water Code, §5.103 and Texas Health and Safety Code,
Texas Clean Air Act (TCAA), §382.017, which provides the
commission with the authority to adopt rules consistent with the
policy and purposes of the TCAA.
The proposed new section implements Health and Safety Code,
§382.017.
§101.12. Temporary Exemptions During Drought Conditions.
Owners and operators of sources located in an area or region which
has been classified by the National Weather Service as being in
a severe or extreme drought condition under the Palmer Drought
Severity Index that are required to control emissions through the
application or use of water may request a temporary exemption
from any commission air quality rule, permit condition, permit
representation, standard exemption condition, or commission order.
(1) The request must be submitted in writing and include
at a minimum the following information:
(A) the site specific circumstances that prevent the
continued or limited use of water;
(B) the specific rule, permit condition, permit repre-
sentation, standard exemption condition, or commission order from
which an exemption is being requested; and
(C) the reasonably available alternative measures
which will be undertaken to minimize emissions.
(2) The executive director may authorize by written
permission a temporary exemption of up to 120 days upon finding
that:
(A) the source or facility is located in an area or region
which has been classified as severe or extreme for at least 30 days;
(B) such an exemption is necessary to aid in the con-
servation of the area’s water resources;
(C) any additional emissions which may result from
the exemption will not cause a significant health concern in the
opinion of the executive director; and
(D) the requesting owner and operator of the source
will utilize reasonably available alternative control measures to
minimize emissions during this time.
(3) The executive director may specify alternative proce-
dures or methods for controlling emissions when an exemption is
granted under this section.
(4) The executive director may issue one 60-day extension
of an exemption authorized under this section. A commission order
is required for any exemption which would extend beyond a total of
180 days and approval shall be based on the criteria contained in this
section.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Texas Natural Resource Conservation Commission
Proposed date of adoption: January 22, 1997
For further information, please call: (512) 239–1966
♦ ♦ ♦
21 TexReg 11814 December 10, 1996 Texas Register
WITHDRAWN  RULES
An agency may withdraw a proposed action or the remaining effectiveness of an emergency action by filing a
notice of withdrawal with the Texas Register. The notice is effective immediately upon filling or 20 days
after filing as specified by the agency withdrawing the action. If a proposal is not adopted or withdrawn
within six months of the date of publication in the Texas Register, it will automatically be withdrawn by the
office of the Texas Register and a notice of the withdrawal will appear in the Texas Register.
TITLE 1. ADMINISTRATION
Part VI. General Services Commission
Chapter 111. Executive Administration Division
1 TAC §111.23
The General Services Commission has withdrawn from con-
sideration for permanent adoption the proposed amendment
§111.23, which appeared in the November 19, 1996, issue of
the Texas Register (21 TexReg 11219).





Effective date: November 27, 1996
For further information, please call: (512) 463–3960
♦ ♦ ♦
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ADOPTED RULES
An agency may take final action on a section 30 days after a proposal has been published in the Texas
Register. The section becomes effective 20 days after the agency files the correct document with the Texas
Register, unless a later date is specified or unless a federal statute or regulation requires implementation of
the action on shorter notice.
If an agency adopts the section without any changes to the proposed text, only the preamble of the notice and
statement of legal authority will be published. If an agency adopts the section with changes to the proposed
text, the proposal will be republished with the changes.
TITLE 1. ADMINISTRATION
Part II. Texas Ethics Commission
Chapter 30. Lobbyist Registration
Subchapter A. General Provisions
1 TAC §§30.1, 30.3, 30.5
The Texas Ethics Commission adopts the repeal of §§30.1,
30.3, and 30.5, concerning general provisions relating to lob-
byist registration rules, without changes to the proposed text as
published in the October 18, 1996, issue of the Texas Register
(21 TexReg 10255).
The sections are being repealed due to the recodification of
commission rules concerning lobbyists resulting in the assign-
ment of new chapter and section numbers to those rules being
retained or replaced.
No comments were received regarding the repeal of these rules.
The repeals are adopted under the Government Code, Chapter
571, §571.062, which authorizes the Texas Ethics Commission
to adopt rules to implement laws administered and enforced by
the commission.
The repeals affect Government Code, Chapter 305, §§305.002,
305.003, 305.004, and 305.005.





Effective date: December 18, 1996
Proposal publication date: October 18, 1996
For further information, please call: (512) 463–5800
♦ ♦ ♦
Subchapter B. Compensated Lobbying
1 TAC §§30.11, 30.13, 30.15, 30. 17, 30.19
The Texas Ethics Commission adopts the repeal of §§30.11,
30.13, 30.15, 30.17, and 30.19, concerning lobby compensa-
tion provisions relating to the lobby registration rules, without
changes to the proposed text as published in the October 18,
1996, issue of the Texas Register (21 TexReg 10255).
The sections are being repealed due to the recodification of
commission rules concerning lobbyists resulting in the assign-
ment of new chapter and section numbers to those rules being
retained or replaced.
No comments were received regarding the repeal of these rules.
The repeals are adopted under the Government Code, Chapter
571, §571.062, which authorizes the Texas Ethics Commission
to adopt rules to implement laws administered and enforced by
the commission.
The repeals affect Government Code, Chapter 305, §§305.003,
305.004, and 305.005.





Effective date: December 18, 1996
Proposal publication date: October 18, 1996
For further information, please call: (512) 463–5800
♦ ♦ ♦
Subchapter C. Expenditures to Lobby
1 TAC §§30.31, 30.33, 30.35, 30.37, 30.39, 30.41
The Texas Ethics Commission adopts the repeal of §§30.31,
30.33, 30.35, 30.37, 30.39, and 30.41, concerning lobby
expenditure provisions relating to lobbyist registration rules,
without changes to the proposed text as published in the
October 18, 1996, issue of the Texas Register (21 TexReg
10256).
The sections are being repealed due to the recodification of
commission rules concerning lobbyists resulting in the assign-
ment of new chapter and section numbers to those rules being
retained or replaced.
No comments were received regarding repeal of these rules.
The repeals are adopted under the Government Code, Chapter
571, §571.062, which authorizes the Texas Ethics Commission
to adopt rules to implement laws administered and enforced by
the commission.
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The repeals affect Government Code, Chapter 305, §§305.003,
305.004, 305.005, and 305.006.





Effective date: December 18, 1996
Proposal publication date: October 18, 1996
For further information, please call: (512) 463–5800
♦ ♦ ♦
Subchapter D. Registration Procedures and Re-
quirements
1 TAC §§30.51, 30.53, 30.55, 30.57, 30.59, 30.61, 30.63,
30.65, 30.67
The Texas Ethics Commission adopts the repeal of §§30.51,
30.53, 30.55, 30.57, 30.59, 30.61, 30.63, 30.65., and 30.67,
concerning the registration procedure and requirement provi-
sions relating to the lobbyist registration rules, without changes
to the proposed text as published in the October 18, 1996, is-
sue of the Texas Register (21 TexReg 10256).
The sections are being repealed due to the recodification of
commission rules concerning lobbyists resulting in the assign-
ment of new chapter and section numbers to those sections
being retained or replaced.
No comments were received regarding repeal of these rules.
The repeals are adopted under the Government Code, Chapter
571, §571.062, which authorizes the Texas Ethics Commission
to adopt rules to implement laws administered and enforced by
the commission.
The repeals affect Government Code, Chapter 305, §305.005,
and §305.008.





Effective date: December 18, 1996
Proposal publication date: October 18, 1996
For further information, please call: (512) 463–5800
♦ ♦ ♦
Chapter 32. Activity Reporting by a Lobbyist
Subchapter A. Reports to be Filed
1 TAC §§32.1, 32.3, 32.5
The Texas Ethics Commission adopts the repeal of §§32.1,
32.3, and 32.5, concerning the filing of reports relating to lobby
activity reporting rules, without changes to the proposed text as
published in the October 18, 1996, issue of the Texas Register
(21 TexReg 10257).
The sections are being repealed due to the recodification of
commission rules concerning lobbyists resulting in the assign-
ment of new chapter and section numbers to those sections
being retained or replaced.
No comments were received regarding the repeal of these rules.
The repeals are adopted under the Government Code, Chapter
571, §571.062, which authorizes the Texas Ethics Commission
to adopt rules to implement laws administered and enforced by
the commission.
The repeals affect Government Code, Chapter 305, §305.006,
and §305.063.





Effective date: December 18, 1996
Proposal publication date: October 18, 1996
For further information, please call: (512) 463–5800
♦ ♦ ♦
Subchapter B. General Information to be Re-
ported
1 TAC §§32.21, 32.23, 32.25, 32.27, 32.29, 32.31
The Texas Ethics Commission adopts the repeal of §§32.21,
32.23, 32.25, 32.27, 32.29, and 32.31, concerning general re-
porting information provisions relating to lobby activity reporting
rules, without changes to the proposed text as published in
the October 18, 1996, issue of the Texas Register (21 TexReg
10258).
The sections are being repealed due to the recodification of
commission rules concerning lobbyists resulting in the assign-
ment of new chapter and section numbers to those sections
being retained or replaced.
No comments were received regarding the repeal of these rules.
The repeals are adopted under the Government Code, Chapter
571, §571.062, which authorizes the Texas Ethics Commission
to adopt rules to implement laws administered and enforced by
the commission.
The repeals affect Government Code, Chapter 305,
§§3005.006, 305.0061, and 305.0062; and Election Code,
§251.001(2)(B).





Effective date: December 18, 1996
Proposal publication date: October 18, 1996
For further information, please call: (512) 463–5800
♦ ♦ ♦
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Subchapter C. Detailed Information to be Re-
ported
1 TAC §§32.51, 32.53, 32.55, 32.57, 32.59, 32.61
The Texas Ethics Commission adopts the repeal of §§32.51,
32.53, 32.55, 32.57, 32.59, and 32.61, concerning detailed
information reporting provisions relating to the lobby activity
reporting rules, without changes to the proposed text as
published in the October 18, 1996, issue of the Texas Register
(21 TexReg 10258).
The sections are being repealed due to the recodification of
commission rules concerning lobbyists resulting in the assign-
ment of new chapter and section numbers to those sections
being retained or replaced.
No comments were received regarding the repeal of these rules.
The repeals are adopted under the Government Code, Chapter
571, §571.062, which authorizes the Texas Ethics Commission
to adopt rules to implement laws administered and enforced by
the commission.
The repeals affect Government Code, Chapter 305, §§305.006,
305.0061, and 305.0062.





Effective date: December 18, 1996
Proposal publication date: October 18, 1996
For further information, please call: (512) 463–5800
♦ ♦ ♦
Chapter 34. Conduct of Lobbyists
Subchapter A. Restrictions on Lobby
1 TAC §§34.1, 34.3, 34.5, 34.7, 34.9, 34.11
The Texas Ethics Commission adopts the repeal of §§34.1,
34.3, 34.5, 34.7, 34.9, and 34.11, concerning lobby restriction
provisions relating to the conduct of lobbyists rules, without
changes to the propposed text as published in the October 18,
1996, issue of the Texas Register (21 TexReg 10259).
The sections are being repealed due to the recodification of
commission rules concerning lobbyists resulting in the assign-
ment of new section numbers to those sections being retained
or replaced.
No comments were received regarding the repeal of these rules.
The repeals are adopted under the Government Code, Chapter
571, §571.062, which authorizes the Texas Ethics Commission
to adopt rules to implement laws administered and enforced by
the commission.
The repeals affect Government Code, Chapter 305, §§305.006,
305.0061, 305.024, and 305.025.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.





Effective date: December 18, 1996
Proposal publication date: October 18, 1996
For further information, please call: (512) 463–5800
♦ ♦ ♦
Chapter 34. Regulation of Lobbyists
Subchapter A. General Provisions
1 TAC §§34.1, 34.3, 34.5, 34.7, 34.9, 34.11, 34.13, 34.13,
34.15, 34.17, 34.19, 34.21
The Texas Ethics Commission adopts new §§34.1, 34.3, 34.5,
34.7, 34.9, 34.11, 34.13, 34.15, 34.17, 34.19, and 34.21,
concerning certain requirements of those persons regulated by
Government Code, Chapter 305. Section 34.5 and §34.15 are
adopted with changes to the proposed text as published in the
October 18, 1996, issue of the Texas Register (21 TexReg
10260). Sections 34.1, 34.3, 34.7, 34.9, 34.11, 34.13, 34.17,
34.19, and 34.21 are adopted without changes and will not be
republished.
These sections provide definitions, duties, procedures, and
restrictions applicable to lobbyists. It also sets forth certain
requirements to be followed by lobbyists when lobbying.
One written comment was received from the Independent
Bankers Association of Texas asking that the commission codify
Ethics Advisory Opinion Number 15 (1992) in the new rules.
The change made to §34.5(3) codifies the advisory opinion
as requested. The deletion of proposed subsection (b) of
§34.15 reflects a change made in the statute during the 1995
Legislative Session.
These rules are adopted under Texas Government Code,
Chapter 571, §571.062, which provides the commission with the
authority to promulgate rules to implement laws administered
and enforced by the commission; and by Government Code,
Chapter 305.
These rules affect Texas Government Code, Chapter 305,
§§305.002, 305.003, 305.005, 305.006, 305.011, 305.022, and
305.024.
§34.5. Certain Compensation Excluded.
Compensation received for the following activities is not included for
purposes of calculating the registration threshold under Government
Code §305.003(a)(2), and this chapter and is not required to be
reported on a lobby activity report filed under Government Code,
Chapter 305, and this chapter.
(1) requesting a written opinion that interprets a law,
regulation, rule, policy, practice, or procedure administered by a state
office or agency;
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(2) preparation or submission of an application or other
written document that merely provides information required by law,
statute, rule, regulation, order, or subpoena, or that responds to a
document prepared by a state agency;
(3) communicating merely for the purpose of demonstrat-
ing compliance with an audit, inspection, examination of a financial
institution, or government investigation to interpret and determine
compliance with existing laws, rules, policies, and procedures;
(4) communicating for the purpose of achieving compli-
ance with existing laws, rules, policies, and procedures, including
communications to show qualification for an exception of general
applicability that is available under existing laws, rules, policies, and
procedures;
(5) communicating in the capacity of one’s service on an
advisory committee or task force appointed by a member;
(6) responding to a specific request for information from a
member of the legislative or executive branch, when the request was
not solicited by or on behalf of the person providing the information;
(7) communicating to an agency’s legal counsel, an
administrative law judge, or a hearings examiner concerning litigation
or adjudicative proceedings to which the agency is a party, or
concerning adjudicative proceedings of that agency;
(8) providing testimony, making an appearance, or any
other type of communication documented as part of a public record
in a proceeding of an adjudicative nature of the type authorized by
or subject to the Administrative Procedure Act, Government Code,
Chapter 2001, whether or not that proceeding is subject to the Open
Meetings Law;
(9) providing oral or written comments, making an ap-
pearance, or any other type of communication, if documented as part
of a public record in an agency’s rule-making proceeding under the
Administrative Procedure Act, Government Code, Chapter 2001, or
in public records kept in connection with a legislative hearing;
(10) providing only clerical assistance to another in con-
nection with the other person’s lobbying (for example, a person who
merely types or delivers another person’s letter to a member); or
(11) communicating to a member of the executive branch
concerning purchasing decisions of a state agency, or negotiations
regarding such decisions.
§34.15. Reporting Subject Matter.
(a) A registrant reporting subject matter under Government
Code, §305.005(f)(4), (f)(5)(B), or §305.006(d), of this chapter,
shall report subject matter by marking the appropriate subject matter
categories.
(b) A registrant reporting the subject matter of communica-
tions to influence administrative action shall also report, if known
or reasonably available to the registrant, the docket number or other
administrative designation of any administrative action that is the
subject of the registrant’s direct communication with a member of
the executive branch, and the name of the agency or department at
which the administrative action is pending.
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♦ ♦ ♦
Subchapter B. Prohibited Conduct
1 TAC §§34.31, 34.33, 34.35
The Texas Ethics Commission adopts the repeal of §§34.31,
34.33, and 34.35, concerning prohibited conduct provisions
relating to the conduct of lobbyists rules, without changes to
the proposed text as published in the October 18, 1996, issue
of the Texas Register (21 Tex Reg 10259).
The sections are being repealed due to the recodification of
commission rules concerning lobbyists resulting in the assign-
ment of new section numbers to those rules being retained or
replaced.
No comments were received regarding the repeal of these
sections.
The repeals are adopted under the Government Code, Chapter
571, §571.062, which authorizes the Texas Ethics Commission
to adopt rules to implement laws administered and enforced by
the commission.
The repeals affect Government Code, Chapter 305,
§§305.0011, 305.021, and 305.022.
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♦ ♦ ♦
Subchapter B. Registration Required
1 TAC §§34.41, 34.43, 34.45
The Texas Ethics Commission adopts new §§34.41, 34.43,
and 34.45, concerning registration requirements applicable to
persons regulated by Government Code, Chapter 305. Section
34.41 and §34.43 are adopted with changes to the proposed
text as published in the October 18, 1996, issue of the Texas
Register (21 TexReg 10262). Section 34.45 is adopted without
changes and will not be republished.
These sections concern the expenditure and compensation
thresholds that trigger registration.
No comments were received regarding adoption of the new
sections.
The changes to §34.41(a) and §34.43(a) make the language
in the new rules consistent with the statutory language of
Government Code Chapter 305.
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These rules are adopted under Texas Government Code,
Chapter 571, §571.062, which provides the commission with the
authority to promulgate rules to implement laws administered
and enforced by the commission; and by Government Code,
Chapter 305.
These rules affect Texas Government Code, Chapter 305,
§305.003.
§34.41. Expenditure Threshold.
(a) A person must register under Government Code,
§305.003(a)(1), if the person makes total expenditures of more
than $500 in a calendar quarter, not including expenditures for the
person’s own travel, food, lodging, or membership dues, on activities
described in Government Code §305.006(b) to communicate directly
with one or more members of the legislative or executive branch to
influence legislation or administrative action.
(b) An expenditure made by a member of the judicial,
legislative, or executive branch of state government or an officer
or employee of a political subdivision of the state acting in his or
her official capacity is not included for purposes of determining
whether a person is required to register under Government Code,
§305.003(a)(1).
(c) An expenditure made in connection with an event to
promote the interests of a designated geographic area or political
subdivision is not included for purposes of determining whether a
person has crossed the registration threshold in Government Code,
§305.003(a)(1), if the expenditure is made by a group that exists for
the limited purpose of sponsoring the event or by a person acting on
behalf of such a group.
§34.43. Compensation and Reimbursement Threshold.
(a) A person must register under Government Code,
§305.003(a)(2), if the person receives more than $1,000 in a
calendar quarter in compensation and reimbursement, not including
reimbursement for the person’s own travel, food, lodging, or
membership dues, from one or more other persons to communicate
directly with a member of the legislative or executive branch to
influence legislation or administrative action.
(b) For purposes of Government Code, §305.003(a)(2), and
this chapter, a person is not required to register if no more than five
percent of the person’s compensated time during a calendar quarter
is time spent engaging in lobby activity.
(c) For purposes of Government Code, §305.003(a)(2), and
this chapter, a person shall make a reasonable allocation of compen-
sation between compensation for lobby activity and compensation for
other activities.
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♦ ♦ ♦
Subchapter C. Completing the Registration Form
1 TAC §§34.61, 34.63, 34.65, 34.67, 34.69, 34.71
The Texas Ethics Commission adopts new §§34.61, 34.63,
34.65, 34.67, 34.69, and 34.71, concerning the registration form
requirements applicable to persons regulated by Government
Code, Chapter 305, without changes to the proposed text as
published in the October 18, 1996, issue of the Texas Register
(21 TexReg 10263) and will not be republished.
These sections concern the registration fees and the reporting
of compensation and subject matter, the listing of assistants,
and the amending of the registration form by persons required
to register under Government Code, Chapter 305.
No comments were received regarding adoption of the new
sections.
These rules are adopted under Texas Government Code,
Chapter 571, §571.062, which provides the commission with the
authority to promulgate rules to implement laws administered
and enforced by the commission; and by Government Code,
Chapter 305.
These rules affect Texas Government Code, Chapter 305,
§305.005.
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♦ ♦ ♦
Subchapter D. Lobby Activity Reports
1 TAC §§34.81, 34.83, 34.85
The Texas Ethics Commission adopts new §§34.81, 34.83,
and 34.85, concerning the lobby activity report requirements of
persons regulated by Government Code, Chapter 305, without
changes to the proposed text as published in the October 18,
1996, issue of the Texas Register (21 TexReg 10264) and will
not be republished.
These sections concern the election to file annually, time of
expenditure, and the individual’s reporting of an expenditure by
an entity by those persons required to file lobby activity reports
under Government Code, Chapter 305.
No comments were received regarding adoption of the new
sections.
These rules are adopted under Texas Government Code,
Chapter 571, §571.062, which provides the commission with the
authority to promulgate rules to implement laws administered
and enforced by the commission; and by Government Code,
Chapter 305.
These rules affect Texas Government Code, Chapter 305,
§§305.006, 305.0061, 305.0062, and 305.0063
Issued in Austin, Texas, on November 27, 1996.
TRD-9617343
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♦ ♦ ♦
Chapter 50. Legislative Salaries and Per Diem
1 TAC §50.1
The Texas Ethics Commission adopts an amendment to §50.1,
to set the legislative per diem as required by the Texas
Constitution, Article III, §24a. Section 50.1 is adopted without
changes to the proposed text as published in the October 18,
1996, issue of the Texas Register (21 TexReg 10264) and will
not be republished.
This section sets the per diem for members of the legislature
and the lieutenant governor at $95 for each day during the
regular session and any special session.
The Texas Ethics Commission received no written comments
concerning this rule.
This amendment is proposed under the Texas Constitution,
Article III, §24a, which provides that the commission shall set
the per diem of members of the legislature and the lieutenant
governor, and the Government Code, Chapter 571, §571.062,
which authorizes the Texas Ethics Commission to adopt rules to
implement laws administered and enforced by the commission.
The amended section affects the Texas Constitution, Article III,
§24, Article III, §24a, and Article IV, §17.
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TITLE 25. HEALTH SERVICES
Part I. Texas Department of Health
Chapter 30. Medicaid Managed Care
Subchapter B. Standards for the State of Texas
Access Reform (STAR)
25 TAC §§30.21–30.32
The Texas Department of Health (department) adopts new
§§30.21 -30.32 concerning Standards for Managed Care Or-
ganizations serving Medicaid clients. New §§30.21 - 30.32 are
adopted with changes to the proposed text as published in the
August 6, 1996, issue of the Texas Register (21 TexReg 7322-
7327).
The new sections implement Senate Bill 600, codified at
§12.017 Texas Health and Safety Code, which requires the
department to adopt standards for managed care organizations
participating in the Medicaid program. General rulemaking
authority for the rules is contained in Texas Health and Safety
Code, §12.001, which requires the Texas Board of Health
to adopt rules for its procedures and for the performance of
any duty imposed by law on the Texas Board of Health, the
department and the Commissioner of Health.
The new sections establish standards for managed care organi-
zations serving Medicaid clients concerning enrollment, market-
ing, selection of managed care organizations, scope of services,
accessibility of services, managed care benefits and services
for children under 21 years of age, member complaint proce-
dures, quality improvement, rates and payment structures, and
financial standards.
Changes to the text were made as a result of comments
received and for clarification purposes. These changes, and
the relevant issues concerning the rules, are described in
the following summary of comments received concerning the
proposed rules and summary of the department’s responses to
the comments.
Comment: Concerning the state’s Medicaid managed care pro-
gram in general, one commenter requested that the Medical
Care Advisory Committee (MCAC) serve as a single oversight
entity over the implementation of a statewide Medicaid man-
aged care system, noting the lack of a single body responsible
for providing input to the Health and Human Services Commis-
sion (commission) and the department on implementation of
this delivery system.
Response: The MCAC’s advisory role is set out in Human
Resources Code §32.022, and the department recognizes the
importance of the committee. The MCAC represents a broad
range of interests and areas of expertise, making it a valuable
forum for input. It is the department’s intent to seek public input
at the MCAC as well as through other public meetings.
Comment: Concerning the state’s Medicaid managed care
program in general, a commenter requested a mechanism to
centralize the collection and dissemination of all applicable
provisions contained in rules, contracts, and RFAs to interested
parties.
Response: The department disagrees with the commenter.
Addressing such coordination is outside the scope of these
rules.
Comment: Concerning the preamble, one commenter stated
that there will be adverse fiscal implications to local government
as a result of the state enforcing or administering these rules,
including a negative impact on local employment.
Response: The department disagrees with the commenter.
The rules impose standards affecting the internal operations
of managed care organizations (MCOs). Any costs incurred
because of the rules would be absorbed by MCOs as the cost
of doing business.
Comment: Concerning the preamble to the proposed rules,
one commenter said the Medicaid managed care program
now being implemented through 1915(b) waivers will adversely
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affect revenue of local units of government, including hospital
districts; reduce local job opportunities; and decrease the
number of family practice doctors trained for Texas.
Response: The department disagrees with the commenter. The
determination of fiscal impact was made in reference to the
proposed rules and not to the implementation of and transition
to Medicaid managed care.
Comment: Concerning the rules in general, numerous com-
menters said the provisions contained in the Medicaid managed
care rules should be more prescriptive.
Response: While the department has set standards for many
facets of the Medicaid managed care program, as required
by state legislation, it is imperative to allow for flexibility
in instituting managed care across the state. Flexibility is
necessary if 1) managed care is to be equally effective in all
areas of Texas, despite its great diversity, and 2) the state
expects to benefit as experience in Medicaid managed care
is gained in Texas and other states.
Comment: Concerning the rules in general, two commenters
stated that the rules do not specify enforcement action that
would be taken against an MCO failing to comply with the rules.
One of the commenters suggested a new section of the rules be
developed to address remedial or enforcement action for non-
compliance and the other commenter stated that fiscal solvency
provisions are inadequate.
Response: MCOs contracting to provide services in the Medic-
aid program are required to abide by the terms of the contract,
and they risk contractual penalties as well as termination of the
contract for non-compliance. The contract specifies a number
of intermediate penalties to induce compliance, including with-
holding of capitation payments and suspension of new enroll-
ments into the HMO. Financial solvency of MCOs serving Med-
icaid clients is under the jurisdiction of the Texas Department of
Insurance (TDI). In addition, SB 600 charges TDI with establish-
ing fiscal solvency standards for MCOs which serve Medicaid
clients. TDI published its proposed rules in the Texas Register
on October 1, 1996.
Comment: Concerning the rules in general, one commenter
stated that state legislation (Senate Bill 600) requires the
state to establish by rule standards for performance, operation,
quality of care, marketing and financial standards and standards
relating to children’s access to good quality health care services.
The commenter questioned how the rules address performance
and operation standards.
Response: Standards contained in the rules address many
aspects of MCO performance and operation, while they are not
specifically labeled as "performance" or "operation" standards
in section headers. Additionally, the department will continue
its rulemaking process to address additional performance and
operation standards.
Comment: Concerning the rules in general, two commenters
said the rules are applicable to the 1915(b) waiver program but
should be applicable to Medicaid managed care whether it is
operated under authority of a §1915(b) or §1115 waiver.
Response: The department agrees with the commenters.
References to the 1915(b) waiver program which were included
in the proposed rules were meant to ensure conformity with
federal law when a 1915(b) waiver program is instituted.
Language in §§30.22, 30.25, and 30.30 has been amended to
broaden the affected provisions to apply to any federal waiver
allowing implementation of Medicaid managed care in Texas.
In §30.30, the reference to independent waiver assessments
currently required by Health Care Financing Administration
(HCFA) policy for 1915(b) waivers was removed because of
its applicability only to 1915(b) waivers. The state must
comply with HCFA policies which require an independent waiver
assessment during the two-year waiver period.
Comment: Concerning the rules in general, one commenter
asked that the rules include a provision prohibiting MCOs
from excluding therapeutic optometrists from any medical panel
simply because they are doctors of optometry rather than
medical doctors.
Response: It is outside the scope of these rules to mandate
which health professionals must be included in an MCO’s
network.
Comment: Concerning the rules in general, staff recommended
numerous non-substantive editorial changes.
Response: The department made numerous non-substantive
editorial changes to the rules as proposed.
Comment: Concerning the definitions contained in the rules,
one commenter asked that "major life activity" be defined.
Response: The department agrees with the commenter and
has added a definition.
Comment: Concerning the definitions contained in the rules,
one commenter asked that definitions be included for the fol-
lowing terms: "children with special health care needs," "cul-
tural competency," "emergency," "grievance," "medical neces-
sity," "accessibility," "respite," "personal assistance services,"
and "assistive technology."
Response: The following terms are not used in the rules and
therefore are not included in the definitions section (§30.22):
"children with special health care needs," "grievance," "respite,"
"personal assistance services," and "assistive technology." The
terms "emergency services" and "emergency medical condition"
are defined in the rules; however, these terms were deleted
and replaced with a definition for "emergency care" in response
to another comment. The general meaning of "accessibility"
is widely understood. A more specific definition depends on
particular circumstances, such as the type of medical service
needed and characteristics of the service area. Definitions
for "cultural competency" and "medically necessary health
services" have been added to §30.22.
Comment: Concerning the definitions contained in the rules,
two commenters asked that the department define the criteria
referenced in the definition of "traditional significant provider." In
addition, one of the commenters said the definition of traditional
provider should include federally qualified health clinics, rural
health clinics, school based clinics and public health facilities.
Response: The department disagrees with the commenter, as
the criteria are set forth in Article 4413, Texas Civil Statutes.
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Comment: Concerning the definitions, one commenter said the
definition of "behavioral health services" is vague.
Response: The department disagrees with the commenter. The
definition establishes the basic meaning of behavioral health
services but allows for flexibility in modifying the operational
definition as more experience is gained. The department’s goal
is to serve the needs of affected members as effectively as
possible.
Comment: Concerning the definitions, a commenter offered a
definition for "medically necessary behavioral health services."
Response: The department agrees a definition of this term is
needed and has added a definition.
Comment: Concerning the definition of "emergency behavioral
health condition," two commenters offered changes to the
definition. One of the commenters said the definition in the
proposed rules contains terms no longer in use.
Response: The department disagrees with the commenters.
The definition in the rules is compatible with the commenter’s
recommended changes but allows for greater flexibility. There-
fore, no changes were made.
Comment: Concerning the definitions, one commenter sug-
gested that the term "emergency care" be defined as it is de-
fined in the department’s HMO rules at 25 TAC §119.2 and in
Texas Department of Insurance’s (TDI) HMO rules at 28 TAC
§11.2(b)(9), as defined in the HMO Act (Chapter 20A. Texas
Insurance Code).
Response: The department agrees to add a definition for
"emergency care" and remove the definition of "emergency ser-
vices" and "emergency medical condition." While the depart-
ment agrees to use the term "emergency care" and make the
definition as consistent as possible with the definition at 25 TAC
§119.2 and at 28 TAC §11.2(b)(9), some differences exist. The
definition contained in these rules is designed to fit the popula-
tion served. Additionally, a definition of "emergency behavioral
health services" was added, as necessitated by the change in
definition from "emergency services" to "emergency care." The
definition of "behavioral health condition" was deleted since it
no longer appears in the rules due to the removal of definition
for "emergency services."
Comment: Concerning the definition of "primary care provider",
two commenters recommended that the definition be expanded
to include specialty providers and specialty providers for dis-
abled and chronically ill patients. A third commenter suggested
the department’s definition mirror the definition for "primary care
physician or primary care provider" contained in the rules for
HMOs adopted by the department at 25 TAC §119.2 and by
TDI at 28 TAC §11.2(b)(14).
Response: The department disagrees with commenters con-
cerning expanding the definition of primary care provider (PCP)
because the definition of primary care provider does not pre-
scribe all types of providers who can serve as PCPs. The de-
partment did amend the definition to provide for clarity and con-
sistency with the department’s HMO rules. However, the term
"medical home" was retained in the definition in these rules to
emphasize the importance of the concept in the transition from
a traditional Medicaid system to a Medicaid managed care sys-
tem.
Comment: A commenter recommended that definitions con-
tained in the department’s rules and in the Texas Department
of Mental Health and Mental Retardation’s Medicaid managed
care rules contain identical definitions for the same terms.
Response: The department agrees with the commenter and
has made changes to make the definitions identical. The
department worked closely with the Texas Department of
Mental Health and Mental Retardation (TDMHMR) to try to
ensure that the terms will be identical when both agencies’
Medicaid managed care rules are adopted.
Comment: Concerning the definitions contained in the rules,
one commenter recommended deleting the adjective "medi-
cal" from the definitions for "emergency services," "emergency
behavioral health condition," "emergency medical condition,"
"medical home," "primary care provider," and "significant tra-
ditional provider." The commenter stated use of "medical" as
an adjective in these definitions implied limiting the provision of
health care to medical doctors.
Response: The department disagrees that the use of "medical"
as an adjective in these instances in any way limits the provi-
sion of health care to only medical doctors. The term "medical
home" is a commonly used phrase that does not limit the pro-
vision of services to medical doctors. The term medical is used
in "emergency services," "emergency behavioral health condi-
tion," and "emergency medical condition" largely to distinguish
between medical conditions/services and behavioral health con-
ditions/services. Therefore, changes were not made to these
definitions in response to the commenter. However, the defi-
nition of "significant traditional provider" has been modified in
§30.22 as recommended by the commenter.
Comment: Concerning the definitions, staff recommended the
department omit the definition of "enrollee" and replace enrollee
with member in §30.23 for consistency.
Response: The department agrees with the commenter and
has made these changes.
Comment: Concerning the definitions, staff stated that "Article"
should be changed to "Chapter" in the references to the Texas
Insurance Code contained in the definitions for health main-
tenance organization (HMO) and managed care organization
(MCO).
Response: The department agrees with the commenter and
has made these changes.
Comment: Concerning the definitions contained in the rules,
a commenter requested definitions of "physical medicine" and
"health-related services," terms used in the definition of "health
care services or health services," be added.
Response: The department disagrees with the commenter.
Both terms are commonly understood in the context within
which they are used.
Comment: Concerning the definition of "health care services
or health services," a commenter recommended the definition
be consistent with the definition proposed by the Health and
Human Services Commission and the one adopted by the
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department in its HMO rules at §25 TAC 119.2. The commenter
recommended adopting the definition contained at §25 TAC
119.2.
Response: The department disagrees with the commenter. The
definition adopted at §25 TAC 119.2 contains terms not relevant
to Medicaid managed care. Therefore, the commenter’s
recommendation was not accepted. For consistency, however,
the department is incorporating language contained at 25 TAC
§119.2, under the definition of "basic health services." This
language is adopted in Section 30.22 of these rules as "health
care services," with some modification.
Comment: Concerning the definitions contained in the rules, a
commenter pointed out inconsistencies between the definition
of "complaint" as used in these rules and the department’s rules
for HMOs contained at 25 TAC §119.2.
Response: The department agrees with the commenter and has
changed the definition of "complaint" in §30.22 for consistency.
Comment: Concerning the definition for "chronic and complex
condition," one commenter stated that the definition is not
consistent with the definition of "people with disabilities or
chronic or complex conditions" used in the 1996 contract
between the department and HMOs. The commenter stated the
state must adopt a standard operational definition of "Children
with Special Health Needs (CSHCN)".
Response: The rules define "chronic and complex condition"
and "disability" separately, instead of grouping a wide range of
people under a single broad definition. The department does
not believe the definition for "chronic and complex condition"
is incompatible with the development of a standard operational
definition for "CSHCN". The standardization of such a definition
is being studied by the department.
Comment: Concerning §30.23, one commenter stated that the
rules do not list specific situations in which a member can be
involuntarily disenrolled. The commenter asked that specific
reasons under which involuntary disenrollment is allowed be
listed in the rules and that reporting of all instances of involun-
tary disenrollment be required, including indication of whether
the person is a person with disabilities or who has special health
needs.
Response: The department disagrees with the commenter and
no changes have been made in response to the comment.
Federal law prohibits an MCO from terminating a member’s
enrollment because of an adverse change in the member’s
health, and it requires the state to specify in its contract
with MCOs the reasons for which an MCO may terminate a
recipient’s enrollment. The rule is consistent with those federal
requirements. Therefore, no changes were made to §30.23 in
response to this comment.
Comment: Concerning §30.23, four commenters said the rules
should define mandatory and voluntary enrollees. Two of
the commenters wanted the criteria defined so that a change
in rules and a public comment would be necessary were
the definitions to change. One of the commenters said the
determination of who is a mandatory managed care member
and who is voluntary should be reviewed on an on-going basis
and modified if access to health care services or the quality of
such services is being compromised by the MCOs.
Response: The department disagrees with the commenters
that the criteria for assigning managed care members should
be defined in the rules. Flexibility is needed by the state in
order to meet the changing needs of the Medicaid population.
Greater experience of serving various member groups through
a managed care system will allow the state to determine the
most effective means of serving all members.
Comment: Concerning §30.23(b), one commenter said that
MCOs must coordinate with the department to ensure that
members receive information about the MCO’s disenrollment
process at the time the member is enrolled by the department
in an MCO, as required by rule.
Response: This is an administrative matter that is outside the
scope of the rules.
Comment: Concerning §30.23(c), one commenter stated that
the rules should include specific stipulations the department
must follow regarding outreach conducted in conjunction with
enrolling Medicaid clients in MCOs. The commenter said the
rules should set standards for the extent of outreach and should
require the department or an enrollment broker to set standards
regarding the speed and accuracy of processing enrollments.
The commenter suggested that enrollment brokers make at
least three attempts to contact each member using more than
one method of contact.
Response: The department disagrees with the commenter.
Outreach efforts related to enrollment are governed by rules
contained in §30.23, particularly subsections (b) and (c), and
by §30.24, pertaining to marketing. The suggestions offered by
the commenter entail a level of detail that is more appropriately
addressed by administrative policy than departmental rules. No
changes were made in response to the comments.
Comment: Concerning §30.23(d), four commenters stated
the default criteria should be detailed in the rules. Three
commenters said the term "may" gives the state too much
discretion in reference to establishing a priority criteria for
the default process. The second commenter said the rules
should specify how a Medicaid enrollee might question or
change an assignment to a particular MCO. A third commenter
recommended adding a provision that would require a member
who has selected a PCP but not an MCO to be assigned to
the MCO through which the PCP can perform his or her full
scope of services, including hospital, emergency and diagnostic
services. Another commenter said the rules should require
"member criteria" to be given the highest priority in the process.
The commenter also asked that the rules prohibit the state from
automatically enrolling a member into the lowest bidding plan if
the member fails to select a plan.
Response: The department disagrees with the commenters that
the default criteria should be detailed in the rules and has not
modified the language contained in §30.23(d). The department
believes it is important to preserve flexibility in determining the
criteria as more experience is gained in Medicaid managed
care. However, the department agrees with the commenter
regarding changing "may" to "shall". This language has been
modified.
Comment: Concerning §30.23(d)(1) and (2), a commenter rec-
ommended changing the reference from "medical needs" to
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"health care needs" to appropriately reflect range of services
and providers available through Medicaid managed care net-
works.
Response: The department agrees and has made changes to
those provisions.
Comment: Concerning §30.23(e), a commenter says disenroll-
ment could take effect as late as two months after the member
submits a request for disenrollment.
Response: The department agrees that the rule needs to be
changed to clarify the department’s intent, and the rule was
changed in response to the comment.
Comment: Concerning §30.23(e), one commenter asked that
the provision specify that information about disenrollment pro-
cedures be comprehensible to members in both language and
format.
Response: The department agrees that all material provided by
the MCOs to the enrolled population must be easily understand-
able to these members and be available in alternative formats
and languages. The department has modified §30.23(e) and
added a provision to §30.27 to reflect the commenter’s sugges-
tion.
Comment: Concerning §30.23(f), one commenter said some
physicians practicing in rural and medically underserved areas
of the state may exceed the 1,500 limit on the number of Med-
icaid managed care members enrolled with a single provider.
The commenter said the process for receiving an exception to
this cap must be simple and timely to avoid any potential for
limiting patient access.
Response: This is an administrative matter and outside the
scope of these rules. The department will take the commenter’s
concerns into consideration.
Comment: Concerning §30.23(f), one commenter said when
establishing limits for the assignment of members to PCPs,
the department should look at the PCP’s total active patient
load, including Medicaid managed care, commercial managed
care, and fee-for-service. The commenter further stated that
exceptions to the enrollment limit should be available on a timely
basis.
Response: The department disagrees with the commenter. The
department believes the criteria for establishing the limit should
be established in the department’s contracts and waiver of fed-
eral Medicaid regulations. The state wishes to maintain this
flexibility in order to benefit as greater experience is gained in
Medicaid managed care.
Comment: Concerning §30.23(g), several commenters sug-
gested changes to the language of the provision, which stipu-
lates that Medicaid clients who live more than 30 miles from the
nearest PCP cannot be enrolled in an MCO unless an excep-
tion is made. One commenter recommended specific language
requiring comprehensive health care services in a member’s
local community. Two commenters suggested changes in the
distance requirement, with one recommending a lower distance
limit and the other a higher distance limit.
Response: The department disagrees with the commenters.
The rule is designed to ensure members good quality health
care in their local community while allowing enough flexibility
to meet members’ needs in both rural and urban settings. No
change was made to the rule as proposed.
Comment: Concerning 30.23(h), a commenter asked questions
concerning the process for obtaining a waiver to the federal
rules requiring Medicaid and Medicare beneficiaries to consti-
tute less than 75 percent of the total enrollment of an MCO
participating in Medicaid managed care.
Response: The commenter’s questions are outside the scope
of these rules. These are administrative questions that should
directed to department staff at the Bureau of Managed Care.
Comment: Concerning §30.24 in general, one commenter said
enrollment forms should not be attached to marketing materials,
materials should not give the appearance that state endorses a
particular plan, marketing information should include a number
to call for provider lists and other information to assist in
selecting a provider, and the state should develop a guide
to choosing a provider and make this available to prospective
members in educational packets.
Response: These suggestions concern administrative details
which are outside the scope of these rules. These comments
have been noted by the department and will be taken under
consideration.
Comment: Concerning §30.24(d), one commenter stated that
this subsection provides an important protection but that the
rules should also state that direct contact marketing includes all
forms of direct media, such as mailings, telephone communica-
tion, and in-person soliciting.
Response: The department disagrees with the commenter.
These rules require, in §30.24(a), that all MCOs submit a
marketing plan and all marketing materials to the department
for prior written approval. Additionally, the definition of direct
contact marketing is more properly defined in the department’s
contract with MCOs.
Comment: Concerning §30.24(d)(4), one commenter asked
what kinds of exceptions the department expects to this rule,
which prohibits MCOs and providers from offering Medicaid
clients material or financial gain as an inducement for enroll-
ment. Three commenters said there should be no exceptions.
Response: Marketing practices under Medicaid managed care
are dictated largely by federal policy. Exceptions are permitted
under strict conditions. The rule is consistent with applicable
federal law and policy statements.
Comment: Concerning §30.25 in general, one commenter said
that other than stating the requirement that an MCO must be
a licensed HMO or certified 501(a), the rules do not include
the actual MCO selection criteria that are to be utilized by the
department.
Response: The exact criteria used to compare bidders relative
to each other could vary over time as state and federal laws and
regulations change and as the state gains more experience in
Medicaid managed care. No changes were made to the rules
in response to this comment.
Comment: Concerning §30.25, one commenter said these rules
should clarify that all MCOs are required to comply with all state
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and federal laws related to health and behavioral health care,
provider licensure and MCO operations.
Response: The department disagrees with the commenter.
MCOs must comply with all relevant state and federal laws
whether or not they are reiterated in this set of rules. Section
30.30(c) requires the department to ensure MCOs comply with
MCO contracts, this subchapter, and all related state and
federal rules, regulations and guidelines.
Comment: Concerning §30.25, one commenter said the section
should contain provisions concerning the responsibility that an
HMO has for all subcontractors.
Response: The department will take the comment under
consideration but made no changes to the rule at this time.
Comment: Concerning §30.25, one commenter said the rules
do not address the process of monitoring the contracts between
the department and MCOs. The commenter recommended
provisions which a monitoring system should contain.
Response: The department disagrees with the commenter.
Section 30.30 requires the department to develop monitoring
and review systems and procedures to ensure MCO compliance
with MCO contracts, the rules, and all related state and federal
rules, regulations and guidelines.
Comment: Concerning §30.25(a), a commenter said the state
is not required by federal regulation to use a competitive bidding
process in selecting participating MCOs.
Response: The department disagrees with the commenter, but
has deleted 30.25(a) entirely, for clarity. The department is re-
quired to comply with state and federal law and with applicable
policy statements issued by the Health Care Financing Admin-
istration (HCFA).
Comment: In regard to §30.25(b), a commenter recommended
the term "pre-paid" be changed to "risk comprehensive" to re-
flect federal terminology for fully capitated contract arrange-
ments with MCOs.
Response: The department agrees with the commenter and
has made the change to §30.25(b).
Comment: In regard to §30.26, two commenters said the scope
and level of required services to be delivered by MCOs should
be specified in the rules.
Response: The department disagrees with the commenter. The
scope and level of required services is determined largely by
federal and state law. Within the parameters of these laws, the
department may need to adjust the scope and level of services
as more knowledge is gained about Medicaid managed care
and to accommodate changes in state and federal rules and
regulations.
Comment: In regard to §30.26(c), one commenter said the
section allows MCOs to bid a higher level of benefits than
required by the state if there are no additional costs to the
state. However, the commenter said the rules do not address
notice and due process requirements if a higher benefit level is
reduced to the minimum required by the state.
Response: The department disagrees with the commenter. An
MCO which submits a successful bid is bound by contract to
provide all services bid. If the commenter is referring instead
to a reduction in a member’s level of services, the member
has recourse through the department’s fair hearing process and
the MCO’s complaint process, as referenced in §30.29(c). No
changes have been made.
Comment: Concerning §30.26, a commenter said MCOs should
be flexible enough in their operating procedures to make
exceptions to their guidelines governing scope of services
and provision of care for persons with special needs. The
commenter said specialist review should be available to assist
with determinations on coverage of such services.
Response: MCOs must meet the standards established in these
rules and in the contract with the department. The flexibility of
their operating procedures is outside the scope of these rules.
Comment: Regarding §30.26(c), a commenter said the rules
should require an MCO to increase the reimbursement rate
it pays its providers if that MCO bids to provide a level and
scope of services exceeding the level and scope required by
the department.
Response: The department disagrees with the commenter. The
rate of reimbursement is between an MCO and its contractors
and is outside the scope of these rules.
Comment: In regard to §30.26(c), one commenter said MCOs
should not be allowed to offer greater benefits or services
beyond an identified level/scope of service.
Response: The department disagrees with the commenter.
The department has allowed MCOs to bid services above the
required level as a way to encourage innovations to increase
the effectiveness and quality of health-care services delivered
through Medicaid managed care.
Comment: Concerning §30.26(d), a commenter said a PCCM
contract administrator must be subject to providing the same
scope of services as an MCO in the same service area.
Response: The scope and level of services provided in Med-
icaid managed care is largely determined by state and federal
law for all members, no matter which service delivery model
is utilized. In response to staff recommendations concerning
§30.26(d), the department is removing this provision from the
rules. Accordingly, the department has deleted the definition
for PCCM contract administrator.
Comment: In regard to §30.27, a commenter suggested
that access to regular and preventive care, including access
to specialty providers, is an important issue and should be
described more clearly in the rules.
Response: The department disagrees with the commenter. The
rules require MCOs to establish adequate provider networks,
which would be able to provide the range of health care services
needed by members including preventive and specialty care.
Comment: In regard to §30.27(a), one commenter requested
that the department set specific minimum standards for PCP
networks, rather than using non-specific terms such as "broad-
based" and "accessible" which are open to interpretation. The
commenter suggested that the standards described in the 1996
HMO STAR contract are common among states today and are
reasonable for urban and suburban areas in Texas.
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Response: The department disagrees with the commenter and
therefore has made no changes. These general terms give
the department the ability to modify more specific standards in
the contract if necessary to accommodate different areas of the
state or as experience dictates.
Comment: In regard to §30.27(b), one commenter stated
that minimum ratios should be prorated to ensure that PCPs
working less than full time are assigned proportionate numbers
of patients.
Response: This is an administrative matter and is beyond the
scope of these rules.
Comment: In regard to §30.27(b), a commenter stated that reg-
ulations should be in place requiring MCOs to report changes
in their PCP networks to ensure that minimum ratios are not
exceeded after initial enrollment.
Response: The department will take the comment under
consideration for development of future rules, but has made
no change to the rules at this time.
Comment: One commenter suggested that the 30 mile limitation
specified in §30.27(c) is too great a distance for a maximum
travel standard in an urban area, and that allowances should
be made for differences in the time needed to travel in urban
versus rural areas. In addition, the commenter suggested that
there should also be specific guidelines set for travel to other
medical providers and facilities, such as hospitals, pharmacies,
specialists, and emergency care centers.
Response: The department disagrees with the commenter,
therefore no change was made to the rule as proposed.
The rule is designed to ensure members good quality health
care in their local community while allowing enough flexibility
to meet members’ needs in both rural and urban settings.
The great variety of other providers and facilities and the
circumstances under which those services are demanded would
place cumbersome restrictions that could inhibit the program
from effectively meeting the needs of the members.
Comment: One commenter suggested that §30.27(d) should be
amended to include specific time standards for appointments
and office waiting rather than the description of "unreasonable
amount of time." The commenter suggested the need and
offered guidelines for primary, diagnostic, and specialty care.
The commenter also recommended that the regulations include
waiting time standards for authorization of services (including
drugs) and for referrals to specialists.
Response: The department disagrees with the commenter.
Flexibility is needed to meet the varying medical and geographic
circumstances of the population served.
Comment: In regard to §30.27(d), one commenter requested
that the rule be clarified to specify limitations on the number
of members that may be assigned to an individual PCP. The
commenter suggested that by specifying the limitations, the
limitations would be subject to public comment and would also
allow revision if experience showed that access to care has
been adversely affected.
Response: The department disagrees with the commenter. The
department will consider proposing a PCP enrollment limit by
rule after more is learned through the current program.
Comment: A commenter suggested that specific ratios between
specialists and patients be included in §30.27(e) and that
persons with disabilities should be allowed to self-refer to
providers. Another commenter requested that the department
define in the rules the "reasonable availability and accessibility"
of specialists.
Response: The department disagrees with the commenters.
Because of the vast number of types of specialists available,
the department believes a general rule is more effective in
addressing the wide variety of circumstances that will be
encountered in delivering specialized care. Unrestricted self-
referral to providers is inconsistent with the basic principles of
managed care, in which a member’s PCP agrees to provide
a medical home for the patient. The medical home includes
referral to specialists and health-related providers. Although
broad-based self-referral is not allowed, exceptions may be
made for specific services or provider types.
Comment: Concerning §30.27(e), one commenter recom-
mended that the department consider the same text in 25 TAC
§119.21(g) which states that a member shall not have to travel
in excess of 75 miles to see referral specialists.
Response: The department agrees with the commenter. MCOs
must follow laws which govern their operations in Texas,
including 25 TAC §119.21, where applicable. The department
is adding provisions similar to 25 TAC §119.21(g)(h) and (i) and
a related definition of "special hospital" to §30.27.
Comment: Several commenters suggested revisions to pro-
posed §30.27(g) to broaden the scope of the cultural compe-
tency plan to take into account the disabilities and special health
care needs of patients, to require a departmental plan for sur-
veying the communication needs and cultural backgrounds of
members, to require the employment of persons with disabili-
ties, and to require that MCOs provide professional interpreta-
tion when possible and provide written materials in the primary
language of any minority population comprising 5% or more of
their Medicaid managed care members.
Response: The department agrees in part with the commenters
and has added a provision to §30.27 requiring the MCOs to
ensure that communication barriers do not deter members from
getting health care services. The provision requires the MCOs
to provide information in appropriate communication formats.
The department disagrees with the comment to require the
employment of persons with disabilities. The requirement in
the rules to hire multi-cultural and multi-lingual staff is related
to assuring cultural barriers such as language do not hinder
members’ access to health care services. The department
disagrees with the comment that requirements for provision of
interpreters be further specified in the rules. This requirement
is covered in general terms under adopted §30.27(i)(2). The
department also disagrees with establishing a 5% primary-
language threshold in the rules. The department believes this
level of specificity should be contained in the contracts and not
in these sections.
Comment: In regard to proposed §30.27(h), a commenter
asked that the department define "significant traditional
provider" and specify the period of time significant traditional
providers must be included in the networks and under what
conditions they can be excluded.
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Response: Significant traditional provider is defined by the
department in §30.22. The department disagrees with the
commenter in regard to specifying length of participation and
conditions for exclusion. The criteria are set forth in Texas Civil
Statutes Article 4413.
Comment: Concerning proposed §30.27(h), a commenter
requested a change in the rules to list or define these conditions
as well as the length of the time period. Another commenter
requested that MCOs be required to contract with traditional
providers who meet quality standards and that this process
should occur within specific time frames. Another commenter
suggested that the financial arrangements between MCOs and
traditional providers should allow a choice between accepting a
capitation fee worked out with the MCO or "100% reasonable
cost reimbursement" as calculated by the state at the end of
each year.
Response: The department disagrees with the commenters, as
the criteria are set forth in Texas Civil Statutes Article 4413.
Comment: One commenter stated that §30.28(a) and (b) should
be rewritten to impose requirements on MCOs rather than on
the department.
Response: The department disagrees with the commenter.
Section 30.28(a) and (b) impose requirements on the MCOs.
Comment: Concerning §30.29 in general, one commenter re-
quested the section address the resolution of provider problems
with an MCO which may involve medical necessity disputes or
payment denials, as well as the right of the provider to appeal
through the department’s fair hearing process.
Response: The department disagrees with the commenter.
The definition of complainant allows a designated provider to
act on behalf of a member in regard to the MCO’s complaint
procedures described in this section. Provisions governing the
department’s fair hearing process are outside the scope of these
rules but are addressed at 25 TAC §119.4 and in rules currently
being proposed by the department in its client appeals process.
Provider dispute resolution procedures are governed by MCO
contracts with providers and by Texas Department of Insurance
rules contained at 28 TAC Chapter 11, as applicable. No
changes were made to this subchapter.
Comment: Two commenters recommended that §30.29 include
a requirement that MCOs which are HMOs comply with 25 TAC
§119.3(d) relating to internal complaint procedures.
Response: The department disagrees with the commenters
to add a provision to §30.29. All HMOs operating under
a certificate of authority from the state must comply with
applicable state and federal law. However, a provision has
been added to §30.21 referencing rules adopted elsewhere
which apply to HMOs and are to be read in conjunction with
this subchapter.
Comment: Several commenters recommended that §30.29(a)
describe complaint procedures in greater detail, including re-
quirements that MCOs are responsible for resolving mem-
ber complaints, that members have access to the fair hear-
ings process, that MCO complaint procedures are identical
for Medicaid-eligible members as for other members of the
MCO; and that members have a right to designate a physi-
cian, provider, or other individual to act on their behalf. Com-
menters also recommended the rule include requirements con-
cerning publicizing the complaint process, composition of an
appeal panel within an MCO, a member’s right to file an oral
complaint; an expedited process for review and resolution of
complaints regarding urgent care; and a second level of appeal
independent of the HMO (prior to submission to the fair hearing
process).
Response: The department believes an MCO’s responsibility
for resolving complaints, a member’s right to a fair hearing,
and a member’s ability to designate a representative are ade-
quately addressed in the proposed rules. The department dis-
agrees that the rules require identical complaint procedures,
since state and federal law can impose requirements that af-
fect only Medicaid-eligible members. The department disagrees
with the commenter concerning specifying in these rules meth-
ods for publicizing complaint procedures, which involves an ad-
ministrative matter outside the scope of these rules. The de-
partment disagrees with the commenters in regard to including
in these rules the composition of an appeal panel, a member’s
right to an oral complaint, an expedited process for urgent care
complaints, as these issues are addressed in a detailed com-
plaint process contained at 25 TAC §119.3. Currently, all MCOs
that contract with Medicaid are HMOs, which are governed by
25 TAC §119.3. The department is considering future rule-
making to adopt similar complaint procedures in this chapter.
The department disagrees with commenters in regard to adding
provisions for appealing directly to the department outside the
fair hearing process; this is outside the scope of these rules
but is addressed in rules currently proposed by the department
regarding its client appeals process.
Comment: One commenter requested that time frames for
grievance review decisions should be stated in §30.29(b) and
that HMOs must investigate and resolve complaints within 30
days or within an additional 14 days (if supported by appropriate
justification).
Response: The department disagrees with the commenter.
Time frames are outlined at 25 TAC §119.3 for all HMOs.
Additionally, the department believes specific time frames are
more appropriately addressed in the department’s contracts
with MCOs.
Comment: Two commenters requested an editorial change to
§30.29(c) by inserting the words for each member into the
phrase "... easy to understand...," making the phrase read "
... easy for each member to understand ...."
Response: The department agrees in part with the commenters
and has modified the existing language to clarify the depart-
ment’s intent by identifying the enrolled population as the target
audience.
Comment: Concerning §30.29(c), two commenters stated that
a member’s primary care physician, in addition to the member,
should be notified of any reduction, denial, or termination of
a member’s benefits. Another commenter requested that any
notices to patients about these changes include the reasons
the decision was made, cite the rule or criteria that formed the
basis for the decision, and clearly state the member’s right to
appeal.
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Response: The department disagrees with the commenters.
The complaint procedure framework outlined in these rules
are meant to conform with and enhance detailed complaint
procedures contained at 25 TAC §119.3 and which govern
HMOs in the state. Currently, all MCOs that contract with
Medicaid are HMOs, which are governed by 25 TAC §119.3.
The department is considering future rule-making to adopt
similar complaint procedures in this chapter.
Comment: One commenter suggested that §30.29(d) be re-
vised to state that the department shall both review and ap-
prove the MCOs’ complaint procedures. Another commenter
inquired as to whether consumers will have access to the com-
plaint summaries required in this subsection.
Response: The department agrees with the commenter that
the department has the authority to approve as well as review
MCO complaint procedures. Although this authority is implicitly
stated in the rule as proposed, the department has modified
§30.29(d) for clarity. The public availability of complaint
summaries is governed by the Texas Public Information Act,
Texas Government Code Chapter 552.
Comment: Several commenters disagreed with the minimum
quality improvement program (QIP) requirements outlined in
§30.30. The commenters made numerous suggestions for pre-
scriptive detail to be included as minimum requirements, includ-
ing clarifying how people with disabilities will participate in qual-
ity improvement (QI) functions; ensuring the independence of
the QI structure within an MCO, defining a standard definition of
Children with Special Health Care Needs (CSHCN); examining
CSHCN as a group in QI processes; outlining when MCOs will
begin collecting data; ensuring a process is in place for identi-
fying problems at the provider level; requiring MCOs to ensure
that strategies are implemented, evaluated, and corrected as
needed; requiring the department to conduct annual member
satisfaction surveys; clarifying that confidentiality protections
extend to utilization reviews; outlining an appeals process for
providers; requiring a Medical and Provider Advisory Committee
to develop a utilization review management program; specify-
ing the periodicity of monitoring reviews for MCOs, establish-
ing protocols for treating persons with disabilities; and outlining
specific guidelines on denials of services, utilization review and
auditing procedures, credentialing and disciplining of providers,
and performance standards for the availability and accessibility
of emergency services. Two commenters said the section does
not establish minimum standards for MCOs as required by leg-
islation.
Response: This section is designed to require MCOs to insti-
tute a quality improvement program which is based on the best
available industry standards. To accomplish this, the depart-
ment requires quality standards and MCOs’ quality improve-
ment programs to be based on Quality Assurance Reform Ini-
tiative (QARI) and Health Plan Employer Data and Information
Set (HEDIS) guidelines. In response to a staff recommenda-
tion, the department has modified the language of §30.30(a) to
state that an MCO’s QI standards must be based on QARI and
HEDIS guidelines, as opposed to Medicaid HEDIS guidelines.
This change will allow the department to adopt current Med-
icaid HEDIS guidelines as well as proposed HEDIS guidelines
which combine both Medicaid HEDIS and commercial HEDIS
into a common set of standards. The department believes the
detailed standards established in QARI and HEDIS guidelines
provide a strong basis for quality standards the MCOs are re-
quired by this section to meet. The department believes basing
the required quality improvement programs on QARI and HEDIS
standards will allow the department to adopt new and more ap-
propriate standards as they are developed. Overly prescriptive
provisions in these rules could therefore decrease the effective-
ness of MCOs’ quality improvement programs. The department
believes a greater level of detail is best included in the MCO
contract. The department disagrees with the last commenters
that §30.30 violates legislative intent. The section outlines a
broad framework of standards which can be refined as experi-
ence is gained throughout the country about Medicaid managed
care.
Comment: Concerning §30.31, one commenter suggested
numerous, specific changes in the department’s approach to the
current rate and payment structures for hospitals, rural health
clinics, and home health and transportation services. Another
commenter said the section should state specifically what the
rate computation methodology includes. Another commenter
requested the addition of a paragraph to this section stating
that the department will develop a methodology for determining
the standard provider reimbursement rate for STAR Program
services, and the rate will be the same for each member in each
client risk group regardless of age or gender. The commenter
also requested that the section state that the department will
develop guidelines for the payment of providers by the MCO.
Another commenter requested that the rules include more detail
on how payment methodologies would be established and
specify an oversight or review procedure for the rate-setting
process.
Response: The department disagrees with the commenters.
Having available a range of payment structures is necessary
given diverse conditions across the state, the dynamic health
care market in Texas, and the state’s limited experience with
Medicaid managed care.
Comment: Regarding §30.31, a commenter expressed con-
cerns about the impact of managed care on children with com-
plex and costly conditions, as well as providers with the exper-
tise to serve these difficult cases. The commenter stated that
the proposed rules do not include any safeguards to ensure
that capitation rates or payment rates are reasonable for the
population enrolled in a plan or serviced by a provider.
Response: The department will take these comments under
consideration but has made no changes in the rules at this
time. The department is currently working with a broad-based
group that includes community representatives and children’s
advocates to develop definitions and to address issues related
to Children with Special Health Care Needs.
Comment: One commenter requested the deletion of §30.32(b)
because the commenter believes the paragraph violates the
intent of the statute by allowing the department to enter into a
profit-sharing or "experience rebate" arrangement with MCOs.
The commenter believes that the paragraph exhibits a direct
conflict of interest for the department to award contracts to
the MCOs and then receive part of the profit for awarding that
contract. Another commenter requested clarification on who
will determine the amount of profits, as well as the state’s
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share of profits. The commenter emphasized the need for
legislative oversight of this process to ensure these profits are
not redirected into other human or social service programs.
Response: The department disagrees with the commenter that
§30.32(b) violates legislative intent. Profit-sharing is a means
for the state to benefit from the cost-savings of managed care
and serves as an incentive for MCOs to deliver services as
cost-effectively as possible while still adhering to the quality
standards and program requirements set by the state and
federal governments. The language in 30.32(b) has been
modified to clarify that the department will determine the profit-
sharing rate.
Comment: A commenter requested clarification about whether
§30.32(c) also allows the PCP to receive additional "incentive
payments" for meeting or exceeding STAR Program goals
(since MCOs receive these payments).
Response: The department disagrees with the commenter.
The department contracts with the MCOs, and incentives to
providers by Medicaid MCOs are governed by federal law.
The department received approximately 23 responses from in-
dividuals and organizations commenting on the rules, includ-
ing the following: Americaid Community Care, Incarnate Word
Health Services, JPS Health Network, Texas Conference of
Catholic Health Facilities, Children’s Hospital Association of
Texas, Coalition for Nurses in Advanced Practice, Disability
Policy Consortium, Lon Burnam, Texas Legal Services Center,
Texas Rural Health Association, Texas Health and Human Ser-
vices Commission, Texas Department of Health’s Health Fa-
cility Licensing Division, Texas Department of Mental Health
and Mental Retardation, Texas Osteopathic Medical Associa-
tion, Texas Hospital Association, Texas Optometric Associa-
tion, Texas Medical Association, Texas Society of the American
College of Osteopathic Family Physicians, St. Joseph Services
Corporation, National Seating and Mobility, Mental Health As-
sociation in Texas, Texas Commission on Alcohol and Drug
Abuse, and department staff.
All commenters were neither for nor against the rules in their
entirety. However, they raised questions, offered comments
for clarification, and suggested clarifying language concerning
specific provisions in the rules.
These sections are adopted under the authority of Senate Bill
10, §6, as passed by the 74th Legislature, and Senate Bill 600,
codified at §12.017 Texas Health and Safety Code, which re-
quires the department to adopt standards for the managed care
program. General rulemaking authority for these rules is con-
tained at Chapter 12, §12.001. Texas Health and Safety Code,
which requires the Texas Board of Health to adopt rules for its
procedures and for the performance of any duty imposed by
law on the Texas Board of Health, the department, or the Com-
mission of Health.
§30.21. General Provisions.
(a) These rules shall be read in conjunction with rules
adopted by other state agencies charged with regulation and admin-
istration of the state’s Medicaid managed care program (STAR Pro-
gram), including the Texas Health and Human Services Commission,
at 1 Texas Administrative Code (TAC) Chapter 353, and the Texas
Department of Mental Health and Mental Retardation, at 25 TAC
§§409.401 - 409.406; and the Texas Department of Insurance, at 28
TAC Chapter 11, Subchapter S.
(b) These rules shall be read in conjunction with Chapter 119
of this title (relating to Health Maintenance Organizations) and the
Texas Department of Insurance rules regarding regulation of HMOs
at 28 TAC Chapter 11.
§30.22. Definitions.
The following words and terms, when used in this subchapter, shall
have the following meanings unless the context clearly indicates
otherwise.
Behavioral health services - Allowable services for the treatment of
mental or emotional disorders and treatment of chemical dependency
disorders.
Chronic or complex condition - A physical or developmental condi-
tion which may have no known cure and/or is progressive and/or can
be debilitating or fatal if left untreated or under-treated.
Client - Any Medicaid eligible recipient and, where the context
indicates, a Medicaid eligible recipient who meets the qualifications
for enrollment in Medicaid managed care. See also "member".
Commission - The Texas Health and Human Services Commission.
Complainant - A member or a treating provider or other individual
designated to act on behalf of the member, who files a complaint.
Complaint - Any dissatisfaction, expressed by a complainant orally
or in writing to the MCO, with any aspect of the MCO’s operation,
including but not limited to dissatisfaction with plan administration;
appeal of an adverse determination; the denial, reduction or termi-
nation of a service; the way a service is provided; or disenrollment
decisions expressed by a complainant. A complaint is not a misun-
derstanding or misinformation that is resolved promptly by supplying
the appropriate information or clearing up the misunderstanding to the
satisfaction of the member.
Contract administrator - An entity contracting with the department to
carry out specific administrative functions under the state’s Medicaid
managed care program.
Cultural competency - The ability of individuals and systems to
provide services effectively to people of various cultures, races,
ethnic backgrounds, and religions in a manner that recognizes, values,
affirms, and respects the worth of the individuals and protects and
preserves their dignity.
Department - The Texas Department of Health.
Disability - A physical or mental impairment that substantially limits
one or more of the major life activities of an individual.
Emergency behavioral health condition - Any condition, without re-
gard to the nature or cause of the condition, which requires immediate
intervention and/or medical attention without which members would
present an immediate danger to themselves or others or which ren-
ders members incapable of controlling, knowing or understanding the
consequences of their actions.
Emergency behavioral health services - Inpatient or outpatient
behavioral health services provided in response to an emergency
behavioral health condition.
Emergency care- Physical medicine, emergency behavioral health
services and health-related services provided in response to any
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condition requiring immediate intervention and/or medical treatment,
including emergency labor and delivery and any medical condition
manifesting itself by acute symptoms of sufficient severity, including
severe pain, such that the absence of immediate medical attention
could reasonably be expected to result in:
(A) placing the patient’s health in serious jeopardy;
(B) serious impairment to bodily functions;
(C) serious dysfunction of any bodily organ or part; or
(D) an emergency behavioral health condition.
EPSDT - The federally mandated Early and Periodic Screening,
Diagnosis and Treatment program contained at 42 United States Code,
1396d(r). (See definition for Texas Health Steps.) The name has been
changed to Texas Health Steps in the state of Texas.
EPSDT-CCP - The Early and Periodic Screening, Diagnosis and
Treatment- Comprehensive Care Program, under which the depart-
ment added comprehensive care benefits to the federal EPSDT pro-
gram requirements. The name has been changed to Texas Health
Steps in the state of Texas.
Federal waiver - Any waiver permitted under federal law which
allows states to implement Medicaid managed care, in accordance
with a waiver from compliance with federal law, approved by the
federal government. Federal waivers include a §1915(b) waiver,
§1115 waiver, or any other allowable waiver of federal law which
would enable the state to implement Medicaid managed care.
HCFA - The Health Care Financing Administration, the federal
agency charged with oversight of all states participating in the
Medicaid program.
Health care services - Physical medicine, behavioral health care and
health-related services which an enrolled population might reasonably
require in order to be maintained in good health, including, as a
minimum, emergency care and inpatient and outpatient services.
HEDIS - The Health Plan Employer Data and Information Set. (See
definition for Medicaid HEDIS.)
HMO - Health maintenance organization - An organization which
holds a certificate of authority from the Texas Department of
Insurance to operate as an HMO under Chapter 20A of the Texas
Insurance Code.
Inpatient stay - At least a 24-hour stay in a facility licensed to pro-
vide hospital care.
Major life activities - Functions such as caring for oneself, performing
manual tasks, walking, seeing, hearing, speaking, breathing, learning,
and working.
Managed care - A health delivery system in which the overall care of a
patient is coordinated by or through a single provider or organization.
MCO - Managed care organization. An entity which has a current
Texas Department of Insurance certificate of authority to operate as
an HMO under Chapter 20A of the Texas Insurance Code or as an
approved nonprofit health corporation under Chapter 21.52F of the
Texas Insurance Code.
Medicaid HEDIS - A standardized set of performance measures
published by the National Committee for Quality Assurance, which
are designed specifically to assess how well Medicaid clients are
served by managed care organizations in a capitated managed care
system.
Medical home - A primary care provider who has accepted the
responsibility for providing accessible, continuous, comprehensive
and coordinated care to members participating in the state’s Medicaid
managed care program.
Medically necessary behavioral health services - Those behavioral
health services which:
(A) are reasonably necessary for the diagnosis or treat-
ment of a mental health or chemical dependency disorder or to im-
prove or to maintain or to prevent deterioration of functioning result-
ing from such a disorder;
(B) are in accordance with professionally accepted clin-
ical guidelines and standards of practice in behavioral health care;
(C) are furnished in the most appropriate and least
restrictive setting in which services can be safely provided;
(D) are the most appropriate level or supply of service
which can safely be provided; and
(E) could not have been omitted without adversely
affecting the member’s mental and/or physical health or the quality
of care rendered.
Medically necessary health services - Health services other than
behavioral health services which are:
(A) reasonably necessary to prevent illnesses or medical
conditions, or provide early screening, interventions, and/or treat-
ments for conditions that cause suffering or pain, cause physical
deformity or limitations in function, threaten to cause or worsen a
handicap, cause illness or infirmity of a member, or endanger life;
(B) provided at appropriate facilities and at the appropri-
ate levels of care for the treatment of members’ medical conditions;
(C) consistent with health care practice guidelines and
standards that are issued by professionally recognized health care
organizations or governmental agencies;
(D) consistent with the diagnoses of the conditions; and
(E) no more intrusive or restrictive than necessary to
provide a proper balance of safety, effectiveness, and efficiency.
Member - Any Medicaid eligible recipient who is enrolled in the
state’s Medicaid managed care program.
Participating MCOs - Those MCOs which have a contract with the
department to provide services to Medicaid managed care members.
PCCM- Primary care case management - PCCM is a managed care
delivery system allowed under federal waiver in which the department
contracts with providers to form a managed care provider network.
Primary care physician or primary care provider - A physician or
provider who has agreed with the department or an MCO to provide
a medical home to members and who is responsible for providing
initial and primary care to patients, maintaining the continuity of
patient care, and initiating referral for care.
Provider - An individual or entity and its employees and contractors
that provide health care services to members under the state’s
Medicaid managed care program.
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QARI guidelines - The Quality Assurance Reform Initiative guide-
lines of HCFA.
Service area - The Counties included in a site selected for a STAR
pilot program, within which a participating MCO must provide
services.
Significant traditional provider - A provider with whom Medicaid
recipients have well-established or longstanding provider/client rela-
tionships, or to whom the recipients have typically or traditionally
gone for health care, emergency care or family planning advice. A
provider falling within this definition shall be determined by criteria
established by the department and the Commission.
Special hospital - An establishment that:
(A) offers services, facilities, and beds for use for more
than 24 hours for two or more unrelated individuals who are regularly
admitted, treated, and discharged and who require services more
intensive than room, board, personal services, and general nursing
care;
(B) has clinical laboratory facilities, diagnostic X-ray
facilities, treatment facilities, or other definitive medical treatment;
(C) has a medical staff in regular attendance; and
(D) maintains records of the clinical work performed for
each patient.
STAR Program - The State of Texas Access Reform Program and
is the name of the State of Texas Medicaid managed care program
established in response to legislative mandate and by federal waiver.
THSteps - Texas Health Steps.
Texas Health Steps - The name adopted by the State of Texas for
the federally mandated Early and Periodic Screening, Diagnostic and
Treatment (EPSDT) program. It includes the state’s Comprehensive
Care Program extension to EPSDT, which adds benefits to the federal
EPSDT requirements contained in 42 United States Code, §1396d(r),
and defined and codified at 42 Code of Federal Regulations §440.40
and §§441.56-62. The department’s rules are contained in Chapter 33
of the title (relating to Early and Periodic Screening, and Diagnosis
and Treatment).
§30.23. Enrollment.
(a) The department shall determine which Medicaid eligible
clients residing in a STAR Program service area will be mandatory
or voluntary members and which Medicaid eligible clients may be
excluded from participation in managed care.
(b) The department shall conduct enrollment and disenroll-
ment activities or contract with another agency or contractor to as-
sume administration of these functions. The department may not
contract with a participating managed care organization to serve as
the administrator for enrollment or disenrollment activities in any
area of the state.
(c) The department shall establish procedures for enrollment
into participating MCOs and primary care providers (PCP), including
enrollment periods and time limits within which enrollment must
occur. Members who are mandatory members must select an MCO or
PCP within the time period allowed by the department or be defaulted
to an MCO or PCP.
(d) Mandatory members who fail to select an MCO or PCP
during the period established by the department will have a plan
selected for them by the department or its contractor using criteria
determined by the department. The department shall establish the
priority of the criteria. The criteria shall include:
(1) member criteria such as health care needs, established
provider/client, and/or provider/client/family relationships, member
preferences, and any location, transportation and mobility needs of
the client;
(2) provider/MCO criteria such as the ability and avail-
ability to meet the health care and personal needs of the member;
and
(3) any other criteria rationally related to the selection
process.
(e) A member may request to change MCOs at any time and
for any reason, regardless of whether the MCO was selected by the
member or assigned by the department. Disenrollment will take place
no later than the first day of the second month after the month in
which the member has requested termination. MCOs must inform
members of disenrollment procedures at the time of enrollment.
MCOs must notify members in appropriate communication formats.
(f) The department shall establish limits for the number of
members each PCP may accept to ensure members have reasonable
access to the provider. The department shall develop criteria to
allow exceptions to this limit on a case-by-case basis, provided the
exceptions do not adversely affect member access.
(g) TDH may not enroll any Medicaid eligible recipient
who is excluded from participation by federal rule or regulation.
Recipients who are located more than 30 miles from the nearest PCP
in an MCO cannot be enrolled in the MCO unless an exception is
made by the department.
(h) Medicaid recipients and Medicare beneficiaries must
constitute less than 75 percent of the total enrollment of an MCO,
unless the MCO has received a waiver for this requirement under 42
Code of Federal Regulations §434.26.
§30.24. Marketing.
(a) Managed care organizations (MCO) must submit a mar-
keting plan and all marketing materials to the department for prior
written approval.
(b) MCOs may present their marketing materials to eligible
Medicaid clients through any method or media determined to be ac-
ceptable by the department. The media may include but are not lim-
ited to: written materials, such as brochures, posters, or fliers which
can be mailed directly to the client or left at Texas Department of
Human Services eligibility offices; department-sponsored community
enrollment events; and public service announcements on radio.
(c) MCO enrollment or marketing representatives are re-
quired to complete the department’s marketing orientation and train-
ing program prior to engaging in marketing activities on behalf of
the MCO.
(d) Prohibited marketing practices.
(1) MCOs and providers shall not conduct any direct
contact marketing except through department-sponsored enrollment
events.
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(2) MCOs and providers shall not make any written or
oral statement containing material misrepresentations of fact or law
relating to their plan or the STAR Program.
(3) MCOs and providers shall not make false, misleading
or inaccurate statements relating to services or benefits, or providers
or potential providers through their plan.
(4) MCOs and providers shall not offer Medicaid recipi-
ents material or financial gain as an inducement for enrollment, unless
an exception is made by the department.
(5) Marketing or enrollment practices of MCOs and
providers shall not discriminate against a client because of a client’s
race, creed, age, color, religion, national origin, ancestry, marital
status, sexual orientation, physical or mental disability, health status,
or existing need for medical care.
§30.25. Selection of Managed Care Organizations (MCO).
(a) An entity or person that contracts with the department
under a federal waiver to provide or arrange for services under this
subchapter on a risk comprehensive basis, as defined at 42 CFR
434.21(b), must be an MCO as defined in this subchapter.
(b) Entities or individuals who subcontract with an MCO
to provide benefits or perform services, or carry out any essential
function of the MCO contract shall meet the same qualifications and
contract requirements as the MCO for the service, benefit, or function
delegated under the subcontract.
(c) The department shall require all MCOs to comply with
the department’s policy on contracting and subcontracting with
historically underutilized businesses (HUBs). The department’s
policy is to meet the goals and good faith effort requirements as stated
in the General Services Commission rules, at 1 Texas Administrative
Code (TAC), §§111.11-111.24.
§30.26. Scope of Services.
(a) All Managed Care Organizations (MCO) shall provide
services and benefits available to Medicaid recipients under the
purchased or fee for service Medicaid program, except services which
are excluded from the STAR Program or by contract.
(b) The department shall establish the scope and level of
benefits which all MCOs must agree to provide as a condition for
participation. These requirements may exceed the scope and level
of covered benefits and services available to purchased or fee for
service Medicaid recipients. These requirements shall be contained
in all contracts entered into by MCOs and the department.
(c) MCOs are encouraged to provide any services or benefits
beyond the level and scope required as a condition for participation
in the competitive procurement process. Any services or benefits of-
fered by an MCO beyond those required by the state will be consid-
ered as a selection factor during the competitive procurement process.
These services or benefits can be any that may make member access
to services easier, increase the quality or timeliness of services or
benefits offered members, or increase the scope of services offered
by the MCO. These services and benefits cannot increase the cost
borne or capitation rates paid by the department during any current
contract term or in any subsequent contract term. These services or
benefits cannot violate any other state or federal rule or regulation.
§30.27. Accessibility of Services.
(a) Managed care organizations (MCO) must provide a
broad-based and accessible primary care provider (PCP) network
within the service area to ensure member accessibility to providers
in time, distance, cultural competency and language.
(b) MCOs shall have pediatric and family practitioner PCPs
in their network of providers in sufficient numbers to provide regular
and preventive pediatric care and THSteps services to all eligible
children enrolled in the service area.
(c) MCOs shall have PCPs available throughout the service
area to ensure that no member must travel more than 30 miles to
access the PCP, unless an exception has been made by the department.
(d) MCOs shall have PCPs in sufficient numbers to ensure
that PCPs do not exceed the maximum allowable enrolled members,
that no member must wait an unreasonable amount of time for an
appointment, and that no member must wait an unreasonable amount
of time to be seen at their appointed time.
(e) MCOs shall ensure the reasonable availability and acces-
sibility of specialists in all areas of medical and behavioral health
practice. Specialists must also be reasonably accessible to members
in time, distance, cultural competency and language.
(f) A member shall not be required to travel in excess of
75 miles to secure initial contact with referral specialists; special
hospitals; psychiatric hospitals; diagnostic and therapeutic services;
and single service health care physicians, dentists or providers except
as provided in subsections (g) and (h) of this section.
(g) If any service or provider is not available to a member
within the mileage radius specified in subsection (f) of this section,
the MCO shall submit to the department for approval health care
utilization data which indicates a normal pattern for securing health
care services within the service area.
(h) The provisions in subsection (f) of this section do not
preclude an MCO from making arrangements with another source
outside the service area for members to receive a higher level of
skill or specialty than the level which is available within the MCO
service area such as, but not limited to, treatment of cancer, burns,
and cardiac diseases.
(i) MCOs shall provide education and training to providers
on the specific health and behavioral health problems and needs of
STAR Program members, and the contract and rule requirements for
accessibility and availability. MCOs and the department shall coop-
erate and coordinate education and training activities for providers.
(j) MCOs shall develop a written cultural competency plan
describing how the MCO will effectively provide health care services
to members from varying cultures, races, ethnic backgrounds and
religions to ensure those characteristics do not pose barriers to gaining
access to needed services. As part of the requirement to develop the
cultural competency plan, the MCO must at a minimum:
(1) employ multi-cultural and multi-lingual staff;
(2) make available interpreter services for members as
necessary to ensure availability of effective communication regarding
treatment, medical history or health education;
(3) display to the department through the written plan a
method for incorporating the plan into the MCO’s policy-making
process, administration, and daily practices; and
(4) submit the written plan to the department for review
and approval at intervals specified by the department.
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(k) MCOs must ensure that communication or physical
access barriers do not deter members’ timely access to health
care services. The MCOs shall provide information in appropriate
communication formats, including formats accessible to people with
disabilities.
(l) MCOs are prohibited from excluding significant tradi-
tional Medicaid providers from their network for a period of time
and under conditions determined by the state and specified in the
contract.
(m) MCOs shall develop written provider manuals clearly
stating the policies and procedures adopted by the MCO to meet the
provider’s duties and obligations required by these and other agency
rules and the contract.
§30.28. Managed Care Benefits and Services for Children Under 21
Years of Age.
(a) The department shall require all participating managed
care organizations (MCO) to provide comprehensive, timely and
cost-effective diagnostic, screening and treatment services of the
medical, vision, hearing, and dental needs of eligible STAR Program
members under the age of 21, at a level and frequency that meet the
requirements of the federal EPSDT Program found at 42 United States
Code, §1396d(r) and the Texas Health Steps Program (THSteps)
found at Chapter 33 of this title (relating to Early and Periodic
Screening, Diagnosis and Treatment. These requirements shall be
contained in all contracts.
(b) The department shall require the MCOs to make available
special training about THSteps benefits and goals to all providers of
health and dental services contracting with the MCO, to providers’
staffs, and to all employees and contractors of the MCO who will
provide oral presentations or marketing to members or prospective
members. To fulfill this requirement, the MCOs may use the training
programs created by the department or its contractors, or they may
create their own training programs. Any training program created by
the MCO under this subsection must meet the requirements of the
department and be approved by the department.
(c) MCOs shall coordinate and cooperate with the department
in developing effective outreach, access, and monitoring systems to
ensure that all qualified members receive THSteps benefits.
(d) The managed care programs of participating MCOs
are intended to complement and enhance the effectiveness and
availability of THSteps benefits in the service areas. The department
shall not delegate the responsibility and accountability of monitoring
and for ensuring that THSteps benefits are available and accessible
to all eligible children.
§30.29. Member Complaint Procedures.
(a) Managed care organizations (MCO) shall develop and
maintain a system and process for taking, tracing, reviewing, and
reporting member complaints.
(b) MCOs shall establish and maintain internal procedures
for the resolution of member complaints. The procedures must be in
writing. The procedures must be detailed and specific regarding how
complaints are to be taken, to whom complaints are referred, and by
when a complaint must be resolved.
(c) MCOs shall establish a procedure to assist members in
understanding and using the MCO’s internal complaint process. The
members’ complaint procedure must be in writing and distributed to
each member upon enrollment. The member must also receive written
notice of the procedure each time the member’s benefits are being
reduced, denied, or terminated for any reason. The procedure must be
easy for members to understand and simple to follow. The procedure
must contain a prominent notice to the member that they retain all
of their rights as Medicaid recipients to a fair hearing through the
department, in addition to the MCO’s complaint process.
(d) The department shall review the MCO’s complaint pro-
cedures to determine they comply with the department’s standards
before approval for MCO use of the complaint procedure is given
by the department. Reports containing complaint summaries shall be
submitted to the department in compliance with department policy.
(e) The department shall retain the authority to make the final
decision following the department’s fair hearing process.
§30.30. Quality Improvement.
(a) Each managed care organization (MCO) shall develop
and follow quality standards based on current Quality Assurance
Reform Initiative (QARI) and Health Plan Employer Data and
Information Set (HEDIS) guidelines as a minimum requirement of its
internal quality improvement program (QIP). MCOs shall establish a
QIP system that includes at least the following:
(1) a system of oversight and supervision for the MCO
quality improvement (QI) processes;
(2) an independent organizational structure within the
MCO responsible for performing QI functions. This organization
must meet operational and documentation requirements of the depart-
ment, including the requirement that membership includes Medicaid
managed care members and members with disabilities or a chronic
or complex condition.
(3) written contracts for all QI functions subcontracted to
outside contractors;
(4) written policies and procedures for ensuring providers
in the MCO’s network are qualified and properly credentialed,
and a system to periodically update and review qualifications and
credentials of all providers;
(5) policies and procedures for disciplinary actions against
providers and an appeal process for providers who have disciplinary
action taken against them;
(6) a procedure for informing MCO members of their
rights and responsibilities, benefits and services, MCO policies, and
other information required in the Texas Health and Human Services
Commission’s rules on client education and member bill of rights and
responsibilities, and the MCO contract with the department;
(7) performance standards for the availability of and
accessibility to routine and emergency care, referral to specialists,
and telephone services;
(8) time standards within which providers must respond
to the medically necessary physical and behavioral health needs of
the members;
(9) standards for the confidentiality, accessibility, and
availability of medical records;
(10) a written utilization review and management program
which gives guidelines and criteria for determining medical necessity,
preauthorization, and utilization of services;
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(11) an effective referral and coordination of care system
to ensure comprehensive and coordinated care for members through
the PCPs; and
(12) a complaint system for members as described in
§30.29 of this title (relating to Member Complaint Procedures).
(b) The QIP functions may be subcontracted but the respon-
sibility for QIP compliance cannot be delegated by the MCO.
(c) The department shall develop monitoring and review
systems and procedures to ensure MCO compliance with MCO
contracts, this subchapter, and all related state and federal rules,
regulations, and guidelines. Department monitoring and review shall
include but not be limited to the following.
(1) The department shall monitor each MCO to ensure it
is following its QIP standards.
(2) The department shall require MCOs to submit QIP
information at regular and periodic intervals.
(3) The department shall require all MCOs to submit to
periodic inspection and review to determine compliance with all
contract terms, and state and federal rules, regulations, and policies.
(d) Evaluations of each MCO’s quality of services in each
Medicaid managed care service area and the cost-effectiveness, mem-
ber access, and quality of care under each waiver shall be conducted
by independent, external entities after initial implementation of Med-
icaid managed care in a particular service delivery area. The quality
evaluation shall be conducted at the end of the first year follow-
ing initial implementation; and the assessment of cost-effectiveness,
member access, and quality of care under each waiver shall be con-
ducted once during the first two years of the time period for which a
waiver has been approved. The periodicity of both evaluation types
shall be re-evaluated by the department after each evaluation is ini-
tially completed in a managed care service delivery area.
§30.31. Rates and Payment Structures.
(a) The department shall develop payment methodologies
based on state maximum capitation amounts or negotiated rates to
determine payments for providing STAR Program services.
(b) In a service arrangement in which the state contracts
with a hospital to provide services for STAR Program members, the
department may negotiate with hospitals to establish payment rates
for inpatient and outpatient services.
§30.32. Financial Standards.
(a) Managed care organizations (MCO) must meet solvency
standards established by the Texas Department of Insurance at
25 TAC Chapter 11 Subchapter S and by the department in its
competitive procurement proposals.
(b) The state may share in profits realized by MCOs provid-
ing services on a risk basis at a rate determined by the department, as
long as the profit-sharing arrangement complies with federal law and
is contained in the contract between the MCO and the department.
(c) The department may establish incentive payment pro-
grams to encourage MCOs to meet or exceed the goals and objectives
of the STAR Program established by the department through its con-
tract.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
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Chapter 38. Chronically Ill and Disabled Chil-
dren’s Services Program
25 TAC §§38.2, 38.3, 38.13
The Texas Department of Health (department) adopts amend-
ments to §§38.2, 38.3, and 38.13 concerning definitions, eligibil-
ity for client services, and payment of services in the Chronically
Ill and Disabled Children’s Services Program (CIDC). Section
38.13 is adopted with changes to the proposed text as pub-
lished in the August 13, 1996, issue of the Texas Register (21
TexReg 7633). Section 38.2 and §38.3 are adopted without
changes and therefore will not be republished.
These amendments include housekeeping amendments and
clarifying provisions related to financial eligibility criteria which
are being proposed to improve the sections’ clarity. In addi-
tion, because of increasing service costs without significant in-
creases in general revenue funding, an amendment is adopted
to establish a cost-saving reimbursement methodology for he-
mophilia factor.
The amendments to §38.2 add definitions for "bona fide," "fi-
nancial independence," "household," "social service organiza-
tion," "United States Public Health Service (USPHS) price," and
"usual and customary." The term "bona fide" modifies "resident"
as used in §38.2 and describes the state of mind of an ap-
plicant who declares that he or she is a Texas resident, i.e.,
"in or with good faith, honestly, openly, and sincerely; without
deceit or fraud." The term "financial independence," relates to
§38.3(3)(A)(ii), and is one of the criteria for determining whose
income should be used to determine CIDC eligibility if an ap-
plicant is over the age of 18. The applicant would be eligible
if, among other requirements, he or she "currently files his or
her own personal U.S. income tax return and is not claimed
as a dependent by any other party on his or her U. S. income
tax return." The term "household" also relates to §38.3(3)(A)(i)
and defines which persons are considered part of the house-
hold and whose income should be included in determining fi-
nancial eligibility of the applicant, i.e., "the living unit in which
the applicant resides and which includes mother, father, step-
parent, or managing conservator; and siblings, step-brother(s),
or step-sister(s)." "Usual and customary" refers to one of the re-
imbursement methodologies included in the CIDC Fee Sched-
ule, §38.13(3), as revised. These additions are being adopted
to clarify word usage and reduce ambiguity in CIDC rules and
procedures.
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The amendments to §38.2 also add an exception to the
definition of eligibility dates for benefits related to trauma.
Currently, the eligibility date for CIDC benefits is 15 days prior
to the date of receipt of the application by CIDC, with one
exception for newborns. Since the CIDC program is established
primarily to provide reimbursement for rehabilitative services,
rather than acute care services, the proposed section provides
that eligibility for benefits begins the day after the acute care
phase of a trauma ends.
The amendments to §38.3(3)(A)(i), §38.3(3)(A)(ii), and
§38.3(9)(B) relate to criteria for determining financial eligibility
for CIDC. The amendment to §38.3(3)(A)(i) requires that
the combined gross income of all persons residing in the
household and who are legally obligated to support the child
will be considered in determining financial eligibility. The
amendment to §38.3(3)(A)(ii) clarifies the circumstances under
which the gross income of an applicant who is over the age
of 18 will be considered in determining financial eligibility for
CIDC. An amendment to §38.3(9)(B) allows CIDC to require
determination of financial eligibility more frequently than once
a year.
The amendment to §38.13(3) incorporates the CIDC Program
Fee Schedule in the rules. The amendment will make this in-
formation more easily accessible to providers and others. Sub-
section 38.13(3)(A)(i)(II)(-a-) authorizes reimbursement of ho-
tel occupancy taxes paid by CIDC clients and/or their families
when travel is necessary to receive medical care. In addition,
housekeeping amendments to §38.13(6) delete provisions titled
"Linkage with Medically Needy Program," which has been su-
perseded by §38.3(3)(A)(iv) and §38.3(3)(A)(v). An amendment
also excerpts a portion of §38.13(3) relating to CIDC payment
of copayments and deductibles for third party coverage by mov-
ing it to a newly created §38.13(2)(D). These amendments will
help to clarify CIDC rules and avoid ambiguity.
Another amendment to §38.13 relates to payment of services
by CIDC. Increasing service costs, without significant increases
in general revenue funding, have necessitated review of all
aspects of CIDC service delivery and client eligibility. New
§38.13(3)(A)(iii)(IV) authorizes CIDC to reimburse providers for
hemophilia factor at the lower of either the billed price or the
United States Public Health Service (USPHS) price plus a
dispensing fee of four cents per unit of factor. Use of the
USPHS pricing methodology, as authorized by the Veteran’s
Health Care Act, P.L. 102-585, November 4, 1992, would
allow CIDC to reduce its reimbursement costs for hemophilia
factor while maintaining access to the factor for clients with
hemophilia.
The following comments were received regarding the proposed
amendments:
COMMENT: Concerning §§38.13(3)(A)(v)(I) and (II), program
staff recommended adding the phrase "the lower of the billed
amount or the" to enable the program to reimburse charges
lower than Vendor Drug Price, if submitted.
RESPONSE: The department agrees and has amended the
sections accordingly.
COMMENT: Concerning §38.13(3)(A)(v)(III)(-b-), one com-
menter recommended that "physician’s prescription" be
changed to "a licensed provider’s prescription" or "a pre-
scription signed by a physician, advanced practice nurse, or
physician’s assistant."
RESPONSE: The department acknowledges that the proposed
wording inappropriately refers to only one category of pre-
scriber, and §38.13(3)(A)(v)(III)(-b-) has been amended to be
consistent with current Texas law and Texas Medicaid Vendor
Drug Program regulations.
COMMENT: Concerning §38.13(3)(A)(v)(IV), several com-
menters stated that clients’ free choice of providers would be
limited if they can obtain blood factor only through USPHS
covered entities, and also that there is no alternative pricing
method for noncovered USPHS entities.
RESPONSE: The department intended to refer to USPHS
pricing as a base price without limiting clients’ choice of
provider. The department seeks to insure that provider access
is adequate to meet client need. No changes have been made
in response to this comment.
COMMENT: Concerning §38.13(3)(A)(v)(IV), one commenter
stated that private-sector providers who are Texas taxpayers
and Texas employers would not be able to purchase drug
products using USPHS acquisition prices, and therefore, would
not be able to serve CIDC patients without losing money due
to the high cost of purchasing factor. The commenter also
stated that providing products and services below cost could be
potentially construed as an inducement for referrals, a violation
of federal and state laws.
RESPONSE: The department acknowledges that while not all
private sector providers may be able to purchase blood factor
products at USPHS prices, some high volume purchasers are
able to acquire products at costs substantially lower than the
CIDC reimbursement rates. Although reimbursement rates vary
considerably among third party payers, the department does not
believe that such differences alone induce providers to begin or
cease providing this service. No changes have been made in
response to this comment.
COMMENT: Concerning §38.13(3)(A)(v)(IV), several com-
menters stated that adoption of the section as proposed would
cause some private sector providers to withdraw from the
CIDC program, which would reduce or eliminate competition
with USPHS covered entities for this group of clients. The
absence of competition would in turn lead to a reduction in
patient care quality, disruption of distribution and care patterns,
potentially increased medical complications for clients, and
resulting increased costs for CIDC clients.
RESPONSE: Some changes in health care delivery systems or
the distribution of providers result in program savings without
loss of service. Current managed care delivery plans often limit
competition and a client’s choice of providers. The commenters
offered no examples to substantiate their concerns about
reduced care quality, increased complications, or increased
costs to this client population due to reduced competition. By
contrast, comprehensive care provided through a hemophilia
treatment center is a proven model of care which reduces long-
term morbidity, mortality, and cost. No changes have been
made in response to this comment.
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COMMENT: Concerning §38.13(3)(A)(v)(IV), two commenters
observed that the nature of competition in today’s health care
delivery system is changing, especially with managed care,
and that many third party payers limit patient choice, including
patients who are beneficiaries of governmental programs.
RESPONSE: The department agrees and has made no change
in response to this comment.
COMMENT: Concerning §38.13(3)(A)(v)(IV), one commenter
stated that the provision of care in a hemophilia treatment center
and the quality of that care are not related to the means by
which factor is delivered to the patient.
RESPONSE: The department agrees and has made no
changes in response to this comment.
COMMENT: Concerning §38.13(3)(A)(v)(IV), two commenters
stated that the proposed reimbursement does not take all cost
elements into account, including medically necessary support
services associated with utilization of the drug products and
management of therapy.
RESPONSE: Authorization for medically necessary support
services is based on individual patient information, which may
be somewhat subjective. Since cost considerations limit the
program’s capacity to reimburse beyond essential services,
the program reimburses reasonable costs associated with the
acquisition, preparation, and distribution of blood factor product,
but not for all cost elements. No changes were made in
response to this comment.
COMMENT: Concerning §38.13(3)(A)(v)(IV), one commenter
stated that the proposed reimbursement levels will have a
negative impact on small business, and that some private
providers would discontinue doing business in Texas.
RESPONSE: Although some providers indicated that they might
not be able to continue providing services to CIDC clients,
no specific examples of negative impact on small businesses
were provided, and no individual private providers who would
discontinue doing business in Texas were named. No changes
were made in response to this comment.
COMMENT: Concerning §38.13(3)(A)(v)(IV), one commenter
stated that the proposed pricing methodology would encourage
some prescribers, who may also be affiliated with USPHS
pharmacy providers, to prescribe more factor than necessary
in order to increase income from the dispensing fee.
RESPONSE: There is no evidence that prescribing patterns of
physicians at hemophilia treatment centers are related either
to the source of blood factor product or to the quantity pre-
scribed, except when higher quantities of factor are prescribed
and consistently administered in prophylactic therapy, which
produces better long-term outcomes for patients. Hemophilia
treatment centers derive much of their funding from federal and
state sources, and any impropriety in the utilization of factor
or the compensation of center staff would have serious conse-
quences. No changes were made in response to this comment.
COMMENT: Concerning §38.13(3)(A)(v)(IV), two commenters
observed that there is no reason for a USPHS entity to
over-prescribe factor. They added that such practice is not
consistent with the comprehensive model standard of care,
and would be in no one’s best interest, because inappropriate
use of governmental third party resources would compromise a
USPHS entity’s capability to provide care in the future.
RESPONSE: The department agrees. No changes were made
in response to these comments.
COMMENT: Concerning §38.13(3)(A)(v)(IV), two commenters
stated that there is currently only one USPHS provider in
Texas, which will restrict access to services for CIDC clients.
Private sector home care pharmacy providers are located
throughout the state and are more numerous than USPHS
eligible pharmacy providers.
RESPONSE: There are three hemophilia treatment centers
which are qualified to be USPHS covered entities. Centers in
Houston and San Antonio presently provide blood factor product
to their patients. The Dallas center is pursuing designation as
a covered entity. Each of these centers also has satellite clinic
sites. The geographic distribution of the treatment centers and
their satellite clinics is adequate to treat people diagnosed with
hemophilia in Texas.
COMMENT: Concerning §38.13(3)(A)(v)(IV), one commenter
stated that the hemophilia treatment centers in Texas function
in a network with one another, they all are eligible to qualify
for USPHS pricing, and they have the ability to provide 24-hour
access to factor for all CIDC clients throughout Texas.
RESPONSE: The department agrees and has made no
changes in response to this comment.
COMMENT: Concerning §38.13(3)(A)(v)(IV), one commenter
stated that clients who are not patients of hemophilia treatment
centers would not be able to obtain blood factor products, and
that proximity determines whether a client is a patient of the
hemophilia treatment center.
RESPONSE: Program staff reviewed the list of clients who
have received blood factor product through the program in the
past two years. Virtually all of the clients are patients at the
hemophilia treatment centers or at satellite clinics. In addition,
center physicians provide regular evaluations and consultations
for treatment by telephone and other remote means. When a
client is unable to afford travel to a center, CIDC will pay for
travel, meals, and lodging. No changes have been made in
response to this comment.
COMMENT: Concerning §38.13(3)(A)(v)(IV), several com-
menters maintained that CIDC does not have the authority to
access USPHS pricing, because it is not among those covered
entities listed in federal law.
RESPONSE: The program proposed using the USPHS price
as a reference price upon which reimbursement rates would be
based. The program must secure the least expensive sources
of quality goods and services. The program does not intend to
become a direct purchaser of product.
COMMENT: Concerning §38.13(3)(A)(v)(IV), two commenters
stated that the State of Texas has a responsibility to seek
the lowest possible cost for medications covered by CIDC,
especially when there is access and the assurance of a
comparable quality of care.
RESPONSE: The department agrees. Since the program does
not receive rebates comparable to those paid by pharmaceutical
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manufacturers through the Medicaid Vendor Drug Program, the
department must seek the lowest possible cost for covered
medicines.
COMMENT: Concerning §38.13(3)(A)(v)(IV), one commenter
stated that it is not feasible to apply what was intended as a
wholesale price to a retail transaction.
RESPONSE: The department does not agree that wholesale
prices should not be evaluated when determining reimburse-
ment rates. No changes were made in response to this com-
ment.
COMMENT: Concerning §38.13(3)(A)(v)(IV), several com-
menters stated that the dispensing fee formula based upon
$0.04 per unit of blood factor dispensed would allow a USPHS
covered entity to benefit in a manner not contemplated by the
Veterans Act, and that a two-tier reimbursement rate should
be developed to accommodate both those providers who are
able to access USPHS prices and those who are not.
RESPONSE: The Veteran’s Act does not prohibit recovery of
reasonable costs associated with dispensing pharmaceutical
products. No changes have been made in response to this
comment.
COMMENT: Concerning §38.13(3)(A)(v)(IV), one commenter
stated that efforts to control costs through reduced reimburse-
ment are misplaced and may result in fewer participating CIDC
providers. The commenter stated that the Texas Legislature
should enact laws prohibiting exclusions and pre-existing con-
dition limitations by private health insurance carriers.
RESPONSE: Although the department agrees that prohibiting
exclusions and pre-existing condition limitations would benefit
children with special health care needs, this approach is beyond
the scope of this rule, and no changes have been made.
COMMENT: Concerning §38.13(3)(A)(v)(IV), one commenter
supported the section, stating that caps or ceilings on the
reimbursement of factor for individual clients as an alternative
cost control are contrary to present standards of comprehensive
care for hemophilia.
RESPONSE: The department agrees and has made no
changes in response to this comment.
COMMENT: Concerning §38.13(3)(A)(v)(IV), one commenter
stated that the purpose of USPHS pricing is to reduce the cost
to the end payer, in many cases a governmental entity, and that
the USPHS entity is required by federal law to pass on these
savings.
RESPONSE: The department agrees and has made no
changes in response to this comment.
COMMENT: Concerning §38.13(3)(A)(v)(IV), program staff rec-
ommended providing individual notification to clients and their
parents, to providers, and to prescribing physicians concerning
the change in reimbursement for hemophilia blood factor prod-
ucts and allowing a transition period of approximately 60 days.
RESPONSE: The department agrees and has amended the
section to include an effective implementation date of March
1, 1997.
COMMENT: Concerning §38.13(3)(A)(v)(V), one commenter
stated that the proposed reimbursement rate for Pulmozyme®
is lower than the provider’s actual acquisition cost, enclosing
a copy of the manufacturer’s invoice as proof. The commenter
also provided expense invoices to prove that the actual costs of
dispensing, package preparation, special handling, or shipping
Pulmozyme to a patient exceed the proposed dispensing fee.
RESPONSE: The department agrees and has deleted this
section.
COMMENT: Concerning §38.13(3)(A)(v)(V), one commenter
stated that the proposed rule will negatively impact small
businesses in Texas.
RESPONSE: The department disagrees concerning the impact
on small business in Texas based on the comparatively low
volume of product covered by the program.
COMMENT: Concerning §38.13(3)(A)(v)(V), one commenter
stated that reimbursement problems may cause providers to
stop dispensing Pulmozyme®.
RESPONSE: The department seeks to insure that a sufficient
number of providers are available to meet client need.
COMMENT: Concerning §38.13(3)(A)(v)(V), one commenter
stated that the reimbursement methodology is unclear, because
the rebate is not defined.
RESPONSE: The department understands the need for clarifi-
cation and has deleted this section of the proposed rule.
COMMENT: Concerning §38.13(3)(A)(v)(V), one commenter
stated that the section violates the Texas Administrative Pro-
cedure Act, because the drugs which fall within the subcate-
gory are not identified, the method for their identification is not
defined, and there is no provision for notification of providers
concerning the identification of the drugs.
RESPONSE: The department acknowledges this concern and
has deleted this section.
COMMENT: Concerning §38.13(3)(A)(vi)(II), program staff rec-
ommended inserting an effective date of February 1, 1997 to
allow for a full 30 days notice to providers of this change in
maximum allowable reimbursement.
RESPONSE: The department agrees and has amended the
section to include an effective date of February 1, 1997.
COMMENT: Concerning §38.13(3)(A)(viii), one commenter
stated that the proposed reimbursement was inadequate
to cover the actual costs of care, including such items as
laboratory work and nursing services, and added that Medicare
reimbursement methodology allows separate payment for
nursing services. The commenter referred to a recent study
concerning actual costs of providing total parenteral nutrition
services.
RESPONSE: Although the department believes the proposed
global fee is consistent with current Texas Medicaid reimburse-
ment rates, the program also will pay for medically necessary
laboratory studies. The study referenced by the commenter
reflects a very broad range of actual cost responses, and the
number of responses to the survey was fairly low.
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COMMENT: Concerning §38.13(3)(A)(ix), one commenter en-
dorsed the section as proposed.
RESPONSE: The department acknowledges the comment.
COMMENT: Concerning §38.13(3)(B)(iii), one commenter
stated that "physician charges" should be changed to "physi-
cian or advanced practice nurse charges."
RESPONSE: Advanced nurse practitioners are not eligible to
enroll as providers in the program. Most care provided by
an advanced nurse practitioner is routine primary care, and
children who have conditions covered by CIDC have complex
medical needs which require the services of highly specialized
physician providers. No changes have been made.
COMMENT: Concerning §38.13(3)(B)(v), program staff stated
that the correct reimbursement category should be "hospital am-
bulatory surgical centers" and that the reimbursement method-
ology as proposed was incorrect.
RESPONSE: The department agrees and §38.13(3)(B)(v) has
been amended accordingly.
COMMENT: Concerning §38.13(3)(B)(vii), program staff stated
that this section was inadvertently omitted from the proposed
publication. The section is consistent with current program
policy.
RESPONSE: The department agrees, and §38.13(3)(B)(vii) has
been amended accordingly.
COMMENT: Concerning §38.13(3)(C), department staff stated
that the CIDC dental fee schedule is higher than the Texas
Health Steps dental fee schedule, adding that some but not
all clients in both the CIDC Program and Texas Health Steps
clients have disabilities which make them more difficult to
treat. In some cases, providers may be treating CIDC clients
preferentially over Texas Health Steps clients. The Texas
Health Steps Operations Director has recommended that the
maximum allowable fee for CIDC dental claims should be the
same as that for Texas Health Steps claims.
RESPONSE: Dental claims for CIDC clients, which include
only medically-related dental abnormalities, currently are reim-
bursed according to the dental fee schedule proposed under
§38.13(3)(C). Current Dental Terminology (CDT-2) coding is ap-
proaching implementation, and the fee schedule for dental ser-
vices under the Texas Health Steps Program may be amended
accordingly. Changes in the proposed CIDC dental fee sched-
ule will be considered after the program reviews CDT-2 and any
changes in the Texas Health Steps fees.
The comments were received from the Texas Pharmacy Associ-
ation, the Coalition for Nurses in Advanced Practice, the Visiting
Nurse Association, the Texas Health Steps Operations Director,
and the CIDC Operations Director. Commenters both opposed
and supported individual sections and offered suggestions re-
garding changes, but were neither for nor against the sections
in their entirety. The Children with Special Health Care Needs
Advisory Committee met on November 1, 1996, and voted to
support the rules as proposed.
The rules are adopted under Health and Safety Code (HSC)
§35.005, which requires the Board of Health (board) to adopt
rules to define eligibility for program services; HSC §35.009,
which allows the board to adopt reasonable procedures and
standards for the determination of fees and charges for program
services; and HSC §12.001(b), which provides the board with
the authority to adopt rules for the performance of every
duty imposed by law on the board, the department, and the
commissioner of health.
§38.13. Payment of Services.
The Chronically Ill and Disabled Children’s Services (CIDC) Pro-
gram reimburses for covered services for CIDC Program eligible
clients. Payment may be made only after the delivery of the ser-
vice. The client or client’s family must not be billed for the service
or be required to make a preadmission or pretreatment payment or
deposit. Providers and facilities must agree to accept established
fees as payment in full. The program may negotiate reimbursement
alternatives to reduce costs through requests for proposals, contract
purchases, and/or incentive programs.
(1) (No change.)
(2) Claims with health insurance coverage or Medicaid.
Any health insurance that provides coverage to the client must be
utilized before the CIDC Program can pay for services. Providers
must file a claim with health insurance or Medicaid prior to submitting
any claim to the CIDC Program for payment. Claims with health
insurance must be submitted to the CIDC Program within 90 days of
the date of disposition by the other third party resource.
(A)-(C) (No change.)
(D) Copayments and deductibles. If the client has
other third party coverage, the CIDC Program may pay a deductible or
copayment for the client as long as the deductible and/or copayment
does not exceed the CIDC Program’s fee schedule in use at the time of
service, and conforms with current CIDC Program policies regarding
third party resources, deductible, and copayments.
(3) CIDC Program fee schedules. The CIDC Program
shall reimburse claims for covered medical, dental, and other services
according to the following fee schedules and/or methodologies.
(A) The CIDC Program central office shall process
claims as follows:
(i) meals, lodging, and transportation:
(I) meals - the billed amount, up to $15.00 per
person per day.
(II) lodging:
(-a-) hotel - the billed amount, up to $40.00
per night plus all applicable hotel occupancy taxes; and
(-b-) Ronald McDonald House - the billed
amount, up to $15.00 per night; and
(III) transportation:
(-a-) mileage - $ .15 per mile, according to
the Texas State Mileage Guide;
(-b-) air fare - the ticket price reflecting the
state discount if ordered by CIDC, or the billed amount if CIDC had
no opportunity to order/mail;
(-c-) cab fare - the billed amount; and
(-d-) ambulance service - the billed amount,
up to the maximum allowed by Medicaid (according to the Health
Care Financing Administration (HCFA) Common Procedure Coding
System (HCPCS));
21 TexReg 11840 December 10, 1996 Texas Register
(ii) remains:
(I) first call - $75.00;
(II) embalming - $100.00;
(III) container - $75.00;
(IV) mileage billed by funeral home - $1.00; and
per mile; and
(V) air freight - the billed amount;
(iii) administrative fee to social service organiza-
tions - five percent of the billed amount;
(iv) nutritional supplements - the billed amount, up
to $450.00 per month per client, according to the prices in the
1996 edition of the Drug Topics Red Book, published by Medical
Economics Company, Inc., Montvale, New Jersey 07645-1742, on
file with the CIDC Program;
(v) medications (unless otherwise indicated) and the
methodology for calculating vendor drug price (VDP)):
(I) medications covered by Medicaid when
billed by pharmacies - (the lower of the billed amount or the Vendor
Drug Price (VDP) + $4.65) / 0.970;
(II) medications covered by Medicaid when
billed by hospitals - (the lower of the billed amount or the VDP +
$2.28) / 0.970;
(III) VDP shall be calculated as follows.
(-a-) The pharmacist must provide the Na-
tional Drug Code (NDC) for each drug dispensed. The pharmacist
should also state whether the Wholesale Estimated Acquisition Cost
(WEAC) or the Direct Estimated Acquisition Cost (DEAC) pricing
methodology applies. If the pharmacist indicates neither WEAC nor
DEAC on the claim, the CIDC Program shall pay the DEAC price,
if available. If no current DEAC price is listed, the CIDC Program
shall pay the WEAC price.
(-b-) If a licensed practitioner’s prescription
is attached for a brand name drug for which a Maximum Allowable
Cost (MAC) has been established, CIDC will pay the full price of the
drug. If no prescription is attached, CIDC will pay the MAC price.
(-c-) If the NDC indicates that no MAC has
been assigned to a brand name drug, the CIDC Program shall pay
the full price of the drug.
(-d-) If the NDC indicates that the medica-
tion is a generic drug, the CIDC Program shall pay the full generic
price whether or not a MAC has been assigned.
(-e-) The CIDC Program shall multiply the
NDC reimbursement amount for the acquisition method utilized by
the pharmacist on the date the medication was dispensed by the
quantity dispensed, and then shall add the dispensing fee;
(IV) Hemophilia blood products - the lower of
either the billed price or the United States Public Health Service
(USPHS) price in effect on the date of service plus a dispensing fee
of $0.04 per unit of factor. This subclause shall become effective
March 1, 1997.
(vi) supplies:
(I) IV (infusion) - the billed amount, up to the
maximum fee allowable by HCPCS; and
(II) other expendable medical supplies;
(-a-) the billed amount, up to the maximum
fee allowable by HCPCS. This item shall become effective February
1, 1997; and
(-b-) a monthly limit of $150.00 per client
per supply need, and a total monthly reimbursement limit of $250.00
for each client with multiple supply needs;
(vii) durable medical equipment:
(I) non-customized - the lower of the billed
amount or the maximum fee allowable by HCPCS;
(II) customized;
(-a-) customized, non-powered equipment -
the billed amount, up to the Manufacturer’s Suggested Retail Price
(MSRP) less 18%;
(-b-) power wheelchairs - the billed amount,
up to the MSRP less 15%; and
(-c-) other - when no MSRP has been pub-
lished, the billed amount, up to the dealer’s cost + 25%; and
(III) orthotics and prosthetic - the billed amount,
up to the maximum fee allowed by HCPCS;
(viii) total parenteral nutrition hyperalimentation
(including equipment, supplies and related services) - the billed
amount, up to $145.00 per day;
(ix) home health care (skilled nursing services
through a CIDC-approved home health agency) - up to a maximum
of 80 hours per year per client;
(I) services provided by a registered nurse (RN)
- the billed amount, up to a maximum of $50.00 per hour; and
(II) services provided by a licensed vocational
nurse (LVN) - the billed amount, up to a maximum of $40.00 per
hour;
(x) outpatient physical therapy, occupational ther-
apy, and speech-language pathology:
(I) services provided by therapists other than
physicians - the billed amount, up to a maximum of $40.00 per hour,
with a maximum of one hour per type of therapy per client per day.
Bills may be paid for service increments of 15 or 30 minutes; and
(II) services provided by physicians - the billed
amount, up to the maximum fee allowable by HCPCS;
(xi) seating clinics - the billed amount, up to a
maximum global fee of $200.00;
(xii) Insurance Premium Payment Assistance
(IPPA) Program - the lowest premium for the plan which covers the
child, if available, and if cost-effective.
(B) The National Heritage Insurance Company
(NHIC) shall process claims as follows:
(i) hospital claims - reimbursed at 80% of the rate
authorized by the Tax Equity and Fiscal Responsibility Act of 1982
(TEFRA), which is equivalent to the hospital’s Medicaid interim rate.
Reimbursement is limited to 60 inpatient days per calendar year;
(ii) inpatient rehabilitation claims - reimbursed at
80% of TEFRA rates. Reimbursement is limited to 90 inpatient days
per calendar year;
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(iii) physician charges - the billed amount, up to
the maximum fee allowable under Texas Medicaid reimbursement
methodology (§29.1104 of this title relating to Texas Medicaid
Reimbursement Methodology (TMRM));
(iv) freestanding surgical centers - the amount
billed, up to the maximum fee allowable according to the Ambulatory
Surgical Code Groupings payment schedule approved by HCFA;
(v) hospital ambulatory surgical centers - reim-
bursed at 80% of the rate authorized by the (TEFRA), which is equiv-
alent to the hospital’s Medicaid interim rate;
(vi) independent laboratory - the least of the fol-
lowing:
(I) the maximum fee authorized by the state fee
schedule;
(II) the maximum fee authorized by the national
fee schedule; or
(III) the amount billed; and
(vii) radiology services - the billed amount, up to
the maximum fee allowable under Texas Medicaid reimbursement
methodology set out in §29.1104 of this title.
(C) The CIDC Program shall reimburse dental claims
in accordance with the following Dental Fee Schedule.
FIGURE 1. 25 TAC, §38.13(3)(C), 8 pages
(4)-(5) (No change.)
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Health
Effective date: December 23, 1996
Proposal publication date: August 13, 1996
For further information, please call: (512) 458–7236
♦ ♦ ♦
TITLE 28. INSURANCE
Part I. Texas Department of Insurance
Chapter 1. General Administration
Subchapter AA. Employee Training
28 TAC §§1.2701 - 1.2703
The Commissioner of Insurance adopts new §§1.2701–1.2703,
relating to training for employees of the Texas Department of
Insurance without changes to the proposed text as published in
the October 15, 1996, Texas Register (21 TexReg 10164).
The new sections are necessary to codify policies and proce-
dures currently implemented and administered by the depart-
ment to provide for an adequately trained, capable and quali-
fied workforce to provide responsive regulatory and consumer
services in the performance of insurance regulation duties. The
expected public benefit derived from enforcement and adminis-
tration of the sections will be a department workforce which is
effectively prepared for technological and legal developments;
which can provide necessary services more effectively; and
which will contribute to the proficiency of the department to de-
liver the level of regulatory services expected of it under Texas
law.
Section 1.2701 addresses general overview provisions for
employee training. Section 1.2702 sets out the specific details
of the employee training program for the department, including
the three components of that program: agency-sponsored
training, seminars and conferences, and tuition reimbursement
provisions. Section 1.2703 discloses that the opportunity and
approval to participate in a training program has no impact on
an employee’s at-will status.
No comments were received on the sections as proposed and
published.
The new sections are adopted under the Insurance Code,
Article 1.03A and the Government Code, §656.048. The
Insurance Code, Article 1.03A authorizes the commissioner to
adopt rules and regulations for the conduct and execution of the
duties and functions of the department as authorized by statute.
The Government Code, §656.048 provides for the adoption of
rules by state agencies relating to training and education of
agency employees.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on November 27, 1996.
TRD-9617289
Caroline Scott
General Counsel and Chief Clerk
Texas Department of Insurance
Effective date: December 18, 1996
Proposal publication date: October 15, 1996
For further information, please call: (512) 463–6327
♦ ♦ ♦
TITLE 30. ENVIRONMENTAL QUALITY
Part I. Texas Natural Resource Conserva-
tion Commission
Chapter 238. Water Well Drillers Rules
The Texas Natural Resource Conservation Commission
(TNRCC or commission) adopts new §§238.2, 238.31, 238.32,
238.43-238.46, 238.49, 238.50 and 238.61, concerning well
drillers and water well pump installers, with changes to the pro-
posed text as published in the July 5, 1996, issue of the Texas
Register (21 TexReg 6207). Sections 238.1, 238.41, 238.42,
238.47, 238.48, 238.51, 238.60, 238.70, and 238.80-238.83
are adopted without changes and will not be republished. The
new Chapter 238 contains essentially the same requirements
as Chapter 338 with modifications as stated below. Chapter
338 is being repealed in concurrent rulemaking.
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EXPLANATION OF ADOPTED RULES
The purpose of this repeal and new chapter is to provide
flexibility to owners of smaller lots in locating wells and septic
systems; achieve consistency in the numbering system for rules
concerned primarily with the protection of water quality; and
to update this chapter to allow the use of new and proven
technology for well drilling, pump installation, and well plugging
without requiring owners/operators to obtain a variance from
the current rule requirements. The requirements of §§338.91-
338.99 have not been adopted into the new Chapter 238 as
they are redundant sections which are duplicated in this title.
TAKINGS IMPACT ASSESSMENT
The commission has prepared a Takings Impact Assessment
for these rules pursuant to Texas Government Code Annotated,
§2007.043. The following is a summary of that assessment.
The specific purpose of these rules is to improve protection
of the state’s groundwater resources by establishing levels
of quality. The rules will substantially advance this specific
purpose by clarifying or amending definitions, procedures, and
standards for well construction, operation, maintenance, and
plugging. Promulgation and enforcement of these rules will not
affect private real property.
PUBLIC HEARING AND COMMENTERS
A public hearing was held on July 24, 1996, in Lubbock. Eigh-
teen commenters submitted testimony during the comment pe-
riod which closed on August 5, 1996. Opposing the proposal
were Sun Belt Engineers, Inc. (Sun Belt), Texas Cattle Feed-
ers Association (Texas Cattle), Irion County Conservation Dis-
trict (Irion), Springhills Water Management District (Springhills),
Texas Utilities Services, Inc. (TUS), Almeda Water Well Ser-
vice (Almeda), O’Day Drilling Company, Inc. (O’Day), South
Plains Underground Water Conservation District (South Plains),
High Plains Underground Water Conservation District Number
1 (High Plains), Texas Poultry Federation (Texas Poultry), Hi
Plains Drilling, Inc. (Plains Drilling), and Jones and Carter, Inc.
Consulting Engineers (J&C). Supporting the proposal with rec-
ommended changes were North Plains Groundwater Conser-
vation District Number 2 (North Plains), Emerald Underground
Water Conservation District of Crockett County (Emerald), Cer-
tainteed Corporation (Certainteed), San Antonio Water System
(SAWS), and an individual. One individual supported the pro-
posal without recommended changes.
GENERAL COMMENTS
Section 238.2. Definitions of Terms.
Sun Belt recommended that language be added to the definition
of "irrigation distribution system" that would include reservoirs
filled from wells. They also commented that the definition
of "recovery well’ could include any well with concentrations
of chemicals above established maximums and would include
public supply wells with treatable concentrations.
The commission has added the recommended language to
the definition of "irrigation distribution system" to increase
the flexibility of the rule. The definition of "recovery well"
states that it is a well constructed primarily for the purpose of
recovering and treating undesirable groundwater. The purpose
of construction is the key point in the definition and consequently
would not include wells constructed for public water supply.
TUS stated that the use of the word mineral is not clear in the
definition of "monitoring well" and recommended that language
be added that excluded wells used in coal and lignite production
from this definition.
The commission has added the recommended language to
clarify the definition.
North Plains commented that during the last session of the
Texas Legislature, Chapter 52 of the Texas Water Code was
repealed and replaced with Chapters 35 and 36, and the
term "underground water conservation district" was replaced
with "groundwater conservation district". For consistency the
commission should use the new term and reference in the
definitions and elsewhere in the new Chapter 238.
The commission has made the appropriate changes in the
definition and throughout the rule.
Section 238.31. State Well Reports, and
Section 238.32. Reporting Undesirable Water or Constituents.
Plains Drilling commented that the commission should allow the
use of forms supplied by the local groundwater conservation
district to report well plugging, alteration, and undesirable
water in those areas under the jurisdiction of a groundwater
conservation district. These forms could be used in place of
the forms supplied by the executive director to prevent duplicate
paperwork.
The commission agrees with the comment and has added the
appropriate language.
TUS commented that the commission should clarify the term
"undesirable water".
For the purposes of this chapter, "undesirable water" is defined
in §238.2, Definition of Terms.
Springhills stated that the term "immediate" be clarified in
§238.32(a) to allow for a reasonable time period in which to
notify a landowner or person causing a well to be drilled that
undesirable water had been encountered. They also requested
that the section allow notification of the owners agent for cases
where the landowner may not be in the area where the well is
drilled.
The commission has added language to this section which will
allow 24-hour notification to the landowner, the person causing
the well to be drilled, or their agent.
Section 238.42. Standards of Completion for Public Water
System Wells.
Sun Belt requested that the commission clarify the application
of Subchapter C: Well Drilling, Completion, Capping, and Plug-
ging. Specifically, they wanted confirmation on which portions
of Subchapter C apply to public water supply wells. O’Day com-
mented that landowners should be solely responsible for the
private or public use of a well on their property, not the driller.
It is only §238.42, Standards of Completion for Public Water
System Wells, that applies to wells drilled for public use. The
remainder of Subchapter C applies to private wells.
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Landowners do retain responsibility for the use of wells on their
property and bear the consequences if a well used for public
water supply does not meet public supply standards. Because
certain actions are required of well drillers when completing
public supply wells, they must "to the best of their ability"
determine how a well is to be used. The term "to the best
of their ability" recognizes that certain facts cannot be known or
may change without the knowledge of the driller and limits the
liability of the driller.
Section 238.43. Location of New Wells, and
Section 238.44. Standards of Completions for Wells.
The majority of comments on this proposal concerned the
location of wells in relation to property line and potential sources
of contamination. Irion commented that well setback should not
be a part of this rule as setback from a property line is not a
water quality issue, and the stated purpose of the rule was to
achieve consistency in the rule numbering system. Irion also
disagreed with the proposal to reduce the horizontal setback
of wells from 150 feet to 100 feet for reasons of possible
contamination. They would prefer a setback of 150 feet from
sources of potential contamination without reference to property
line. Texas Cattle commented that the setback of 100 feet as
proposed is inconsistent with 30 TAC 321.193(7) which deals
with concentrated animal feeding operations (CAFO).
Sun Belt and J&C stated that a setback of 100 feet from
property lines is unnecessary as long as the sanitary easement
from potential sources of contamination is maintained. They
believe that this will require lots larger than necessary in rural
subdivisions. South Plains, North Plains, and Plains Drilling
commented that this setback could make drilling on some
properties impossible due to the size of the lot and could
constitute a taking of property if no exception is available.
Plains Drilling also commented that setting a well back 100 feet
from a property line would make the well head an obstruction
to agriculture. South Plains commented that referencing well
setback from property lines could lead to lawsuits in cases
where property lines are in dispute.
The proposal allowed the setback of wells from property lines
to be reduced to 50 feet provided that the well was cemented
under pressure to a depth of 100 feet below the surface. Wells
located 100 feet or more from a property line only needs to
be cemented to the normal depth of 10 feet below the surface.
Plains Drilling recommended that 10 feet of additional concrete
or bentonite casing seal be added for every 10 feet under 100
feet a well is located from the property line.
O’Day and Almeda stated that the setback requirement should
be modified to allow the construction of a septic line or tank
within 50 feet of a well cased to a depth of 100 feet O’Day
also recommended the setback of wells be reduced from 50
feet to 20 feet in instances where the setback is from sewage
collection lines that are capable of holding pressure. Texas
Poultry commented that there should be no minimum setback
for wells from a dry litter poultry farming facility.
With this adoption, the commission is seeking to provide
landowners the greatest possible use of their land while ensur-
ing that wells remain free of contamination. The commission
maintains that the setback of private wells from septic drain
fields can be reduced from 150 feet to 100 feet with minimal
risk of contamination provided the well is completed to stan-
dards by filling the annular space to a distance of 10 feet below
the surface with cement or bentonite. This setback is consistent
with proposed standards in TNRCC rules for on-site sewage
treatment systems. The commission believes this reduction in
setback distances is justified. Septic systems will be subject to
a site evaluation to determine the ability of the installation to pu-
rify wastewater. The commission is also reducing the setback
of private wells from dry litter poultry facilities due to the small
risk of contamination from these facilities.
The best protection against well contamination is sealing the
well by pressure injected cement or bentonite. The commission
is adopting language which will allow the horizontal setback
from all potential sources of contamination to be reduced to 50
feet, provided the well is sealed to a depth of 100 feet below
the surface. For wells less than 100 feet deep the sealing
material shall be placed to the top of the producing layer. The
commission believes that requiring sealing to this depth will
provide ample protection against contamination and eliminate
confusion in determining the depth a well must be sealed. The
commission also believes it is important to retain the minimum
horizontal setback from potential sources of contamination
of 50 feet in order to provide ample protection against well
contamination. The adoption of these requirements should also
provide landowners reasonable flexibility in the use of their land,
especially on smaller lots. These requirements will also be
consistent with existing TNRCC regulations.
The commission agrees with the statements of Irion, Sun Belt,
and J&C that horizontal setback from a property line is not,
by itself, a water quality issue. However, there is potential
for conflicting uses on adjacent properties that could bring a
well within 50 feet of a contamination source if no property line
setback was observed. To address these potential conflicts and
still allow maximum reasonable use of the land by a property
owner, the commission has added language to this proposal
that will allow a well to be located a minimum distance of 50
feet from any property line if the well is sealed to the minimum
requirement of 10 feet below the surface, and as close as 10
feet to a property line, provided the well is sealed to depth of
100 feet and is located at least 50 feet from a potential source
of contamination on an adjacent property.
The commission does recognize that property lines may be in
dispute. This type of dispute is not the subject of this rule and
cannot be addressed here.
High Plains and South Plains commented that the power to
regulate well spacing and pumpage is given to ground water
conservation districts in Texas Water Code §36.116.
Texas Water Code §36.116 does allow ground water conserva-
tion districts to make rules on well spacing and pumpage, but
the power to regulate spacing is not exclusive to the districts.
The state retains that power. This adoption does not address
pumpage.
Springhills stated that the requirement to inject cement under
pressure into the well annular space was not necessary and
this provision could be removed to reduce costs. They also
commented that the requirement to extend a well casing 24
inches above a known flood prone area or level would make
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servicing the well difficult, may not be higher than flood levels,
and would make the casing more vulnerable to damage from
flood debris. Sun Belt suggested that the well be placed
in a 6 feet square foundation that extends 2 feet above
known flood level with the well casing another 18 inches
above the foundation. Almeda and O’Day suggested that
the requirements of §238.43(d) be applied to flood ways with
moving water instead of flood prone areas.
The commission agrees that the requirement to cement under
pressure be retained as this method results in a better seal
of the well casing. However, the commission also agrees that
extending a well case 24 inches above a known flood level could
result in an impractical structure. The required extension of the
well casing has been changed to 36 inches above ground level.
The requirement for a watertight sanitary well seal is retained.
The commission believes that the suggestion of Sun Belt could
also result in an aboveground well structure that is difficult to
service.
The intent of the requirements of §238.43(d) is to prevent con-
tamination of a well by floodwater or debris. The commission
believes that this could occur in flooded areas whether or not
water is flowing or just rising with little horizontal movement and
chooses to apply these requirements in any flood prone area.
Springhills commented that §238.44(2)(D) is unclear as to its
application. They also recommended that the diameter of the
steel sleeve required in §238.44(3)(A) be reduced from two
inches greater to one inch greater than the plastic well casing.
Irion suggested reducing the extension of the well case from 16
inches above ground surface to 12 inches.
North Plains commented that it is necessary to clarify in
§238.44(2) where polyvinyl chloride (PVC) or steel casing
sleeves may be used. Sun Belt commented that the concrete
slab supporting wells with plastic casing be expanded to 6 feet
square and 6 inches thick.
The commission has added the term "temporary monitoring
well" to §238.44(2)(D) to clarify its application. The commission
will retain the requirement that the steel sleeve be two inches
greater diameter than the well casing as this will make a
stronger well head once the annular space is cemented. The
extension of the well case above the ground surface has been
reduced from 16 inches to 12 inches to aid in well servicing and
to enhance utility.
The commission has added language to §238.44(2) to clarify
the use of PVC or steel sleeves. The commission believes that
the dimensions of the concrete support slab as suggested by
Sun Belt would be an unnecessary expense and the proposed
dimensions of the concrete support in §238.44(2)(A) are being
retained.
Certainteed recommended PVC screens installed in water wells
be factory-fabricated with machined slots of suitable width to the
surrounding embedment material.
This suggestion would increase the regulatory requirements of
the proposal and cannot be considered at this time.
Emerald stated that the disinfection process would be incon-
venient for drillers who have to travel long distances to return
to well sites after allowing disinfected water to rest in the well
casing for the required 12 hours. Irion suggested placing the
sentence allowing the landowner to waive disinfection in a more
prominent place in the regulation. J&C commented that dis-
infection procedures should be in accordance with American
Water Works and the United States Environmental Protection
Agency (EPA) standards.
The disinfection procedures described in this rule are accepted
industry practice and the commission believes it is necessary
to retain them as written. However, §238.44(8) and (9) have
been modified to make the option for waiver of disinfection
by the landowner more prominent in the regulation. The
practices spelled out in the regulation are accepted procedures
by American Water Works and EPA.
Section 238.45, Standards of Completion for Water Wells
Encountering Undesirable Water or Constituents.
Sun Belt stated that requiring well casing 25 feet below an
undesirable water zone could shut off a good water zone where
the zones are separated by an impervious layer less than 25
feet thick.
The commission has removed the 25 feet requirement. The
regulation retains language that requires drillers to cement to
a depth adequate to protect groundwater. This will allow the
depth to be determined on a case-by-case basis.
Section 238.46, Standards for Wells Producing Undesirable
Water or Constituents.
Sun Belt commented that subsection (a) does not clearly
state how to case a well drilled for the purpose of producing
undesirable water.
The commission has modified the language of this subsection
to allow casing depth on a case-by-case basis to prevent mixing
of water zones.
Section 238.49, Standards for Plugging Wells.
Texas Cattle and High Plains commented that it is not nec-
essary to plug a well all the way to the surface using cement
or bentonite. Texas Cattle recommended a dry, clean, clay
type soil hydrated at frequent intervals stating that bentonite
was too expensive. High Plains noted the slow movement of
water through the Ogallala formation and recommended clean
top soil to 10 feet of the surface followed by cement to 2 feet
of the surface, then top soil to allow convenient farming over
the plugged well. SAWS recommended plugging the well using
washed gravel to a point 3-5 feet from the bottom of the casing,
followed by 8-10 feet of bentonite or cement and, once the plug
has set, cement or bentonite to the surface.
This section as proposed strengthens well plugging require-
ments, and the commission believes these requirements should
be followed in most cases. There may be, however, situa-
tions where the stringency of these plugging requirements is not
needed. The commission has added language in this section,
§238.49, Standards For Plugging Wells, and §238.50, Stan-
dards for Plugging Wells That Penetrate Undesirable Water or
Constituent Zones, that allows an alternative to the plugging
requirements of the section following the approval of the exec-
utive director.
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Section 238.61, Chemical Injection, Chemigation, and Foreign
Substance Systems.
Sun Belt stated that §238.61(b)(6) is unclear in its use of the
words "drain" and "pipe" and that the location of the check dam
in §238.61(b)(6)(B) should be downstream of the low pressure
drain.
The commission has modified the language in the referenced
section to clarify the configuration of the low pressure drain and
the meaning of the word "drain" and "pipe". Sun Belt is correct
that the check dam should be downstream of the low pressure
drain, and the commission has made the necessary change.
Texas Cattle commented that the check valve used to prevent
backflow into the well should not be required to have a
mechanical force greater than the closing device, and that this
would be an unnecessary complication.
The commission believes that the mechanism used to prevent
backflow of chemicals into the well is important to prevent
contamination. The commission also believes that such a
device can be simple and reliable, such as a spring loaded
device. For these reasons the commission chooses to adopt
the section as proposed.
An individual commented on housekeeping procedures ob-
served around wells and well heads used for chemigation that
are beyond the scope and control of this regulation. The same
individual stated a preference for agricultural chemical applica-
tion by tractor or aircraft
STATUTORY AUTHORITY
These amendments are adopted under the Texas Water Code
(Vernon 1992), §5.103, which provides the TNRCC with the
authority to adopt any rules necessary to carry out the powers
and duties under the Texas Water Code and other laws of this
state. Additionally, these amendments are adopted pursuant to
§32.009 and §33.007 of the Texas Water Code, which provides
the TNRCC with the authority to regulate the drilling of certain
wells and pump installers as well as adopt rules consistent with
Chapters 32 and 33 of the Texas Water Code.
Subchapter A. General Provisions
30 TAC §238.1, §238.2
These sections are adopted under the Texas Water Code (Ver-
non 1992), §5.103, which provides the Texas Natural Resource
Conservation Commission (TNRCC) with the authority to adopt
any rules necessary to carry out the powers and duties under
the Texas Water Code and other laws of this state. Additionally,
these sections are adopted pursuant to §32.009 and §33.007
of the Texas Water Code, which provides the TNRCC with the
authority to regulate the drilling of certain wells and pump in-
stallers as well as adopt rules consistent with Chapters 32 and
33 of the Texas Water Code.
§238.2. Definitions of Terms.
The following words and terms, when used in this chapter, shall
have the following meanings, unless the context clearly indicates
otherwise.
Abandoned well - A well that has not been used for six consecutive
months. A well is considered to be in use in the following cases:
(A) a non-deteriorated well which contains the casing,
pump, and pump column in good condition; or
(B) a non-deteriorated well which has been capped.
Annular space - The space between the casing and borehole wall.
Atmospheric barrier - A section of cement placed from two feet below
land surface to the land surface when using granular sodium bentonite
as a casing sealant or plugging sealant in lieu of cement.
Bentonite - A sodium hydrous aluminum silicate clay mineral
(montmorillonite) commercially available in powdered, granular, or
pellet form which is mixed with potable water and used for a
variety of purposes including the stabilization of borehole walls
during drilling, the control potential or existing high fluid pressures
encountered during drilling below a water table, and to provide a seal
in the annular space between the well casing and borehole wall.
Bentonite grout - A fluid mixture of sodium bentonite and potable
water mixed at manufacturer’s specifications to a slurry consistency
which can be pumped through a pipe directly into the annular space
between the casing and the borehole wall. Its primary function is
to seal the borehole in order to prevent the subsurface migration or
communication of fluids.
Capped well - A well that is closed or capped with a covering capable
of preventing surface pollutants from entering the well and sustaining
weight of at least 400 pounds and constructed in such a way that the
covering cannot be easily removed by hand.
Casing - A watertight pipe which is installed in an excavated
or drilled hole, temporarily or permanently, to maintain the hole
sidewalls against caving, advance the borehole, and in conjunction
with cementing and/or bentonite grouting, to confine the ground
waters to their respective zones of origin, and to prevent surface
contaminant infiltration.
(A) Plastic casing - shall be National Sanitation Founda-
tion (NSF) or American Society of Testing Material (ASTM) F-480
minimum SDR 26 approved water well casing.
(B) Steel Casing - shall be ASTM A-53 Grade B or better
and have a minimum weight and thickness of American National
Standards Institute (ANSI) schedule 10.
(C) Monitoring wells may use other materials, such
as fluoropolymer (Teflon), glass-fiber-reinforced epoxy, or various
stainless steel alloys.
Cement - A neat portland or construction cement mixture of not more
than seven gallons of water per 94-pound sack of dry cement, or a
cement slurry which contains cement along with bentonite, gypsum
or other additives; the well driller will adhere to the manufacturer’s
recommended water content for the mix.
Chemigation - A process whereby pesticides, fertilizers or other
chemicals, or effluent from animal wastes aradded to irrigation water
applied to land or crops, or both, through an irrigation distribution
system.
Completed Monitoring Well - A monitoring well which allows water
from a single water-producing zone to enter the well bore, but
isolates the single water-producing zone from the surface and from
all other water-bearing zones by proper casing and/or cementing
procedures. The single water-producing zone shall not include more
than one continuous water-producing unit unless a qualified geologist
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or groundwater hydrologist has determined that all the units screened
or sampled by the well are interconnected naturally.
Completed to Produce Undesirable Water - A completed monitoring
well which is designed to extract water from a zone which contains
undesirable water.
Completed Water Well - Sealing off access of undesirable water to
the well bore by proper casing and/or cementing procedures.
Constituents - Elements, ions, compounds, or substances which may
cause the degradation of the soil or ground water.
Council - - Texas Water Well Drillers Advisory Council.
Dam - Any barrier across the bottom chord of the pipe which is of
sufficient height to back water into the low-pressure drain outlet and
prevent any flow (check valve seepage) back into the water supply.
Deteriorated well - A well, the condition of which will cause, or
is likely to cause, pollution of any water in the state, including
groundwater.
Dewatering well - An artificial excavation constructed to produce
groundwater to cause a lowering of the water table or potentiometric
surface. The term shall not include any dewatering well which is used
for the production of, or to facilitate the production of, any mineral
under a state regulatory program.
Dewatering well driller - A person, including an owner, operator,
contractor, or drilling supervisor, who engages in the drilling, boring,
coring, or construction of a dewatering well, but does not include a
person who drills, bores, cores or constructs a dewatering well under
the direct supervision of a licensed dewatering well driller and who
is not primarily responsible for the drilling operation.
Driller - A water well driller, injection well driller, dewatering well
driller, or monitoring well driller.
Dry Litter Poultry Facility - Fully enclosed poultry operation where
wood shavings or similar material is used as litter.
Easy access — Access is not obstructed by other equipment and the
fitting can be removed and replaced with a minimum of tools without
risk of breakage of the attachment parts.
Edwards Aquifer Authority - A governmental agency and body politic
and corporate of the State of Texas. The authority has all of
the powers, rights, and privileges necessary to manage, conserve,
preserve, and protect the Edwards Aquifer and to increase the
recharge of, and prevent the waste or pollution of water in, the
Edwards Aquifer.
Environmental soil borings - An artificial excavation constructed
to measure or monitor the quality and quantity or movement of
substances, elements, chemicals, or fluids beneath the surface of
the ground. The term shall not include any well which is used in
conjunction with the production of oil, gas, or any other minerals.
Examination fee - The non-refundable fee required of each applicant
each time that applicant takes a commission examination.
Flapper - The clapper, closing, or checking device within the body
of the check valve.
Foreign substance - Includes recirculated tailwater and may include
instances where open-ditch water is treated when a pump discharge
pipe is submerged in the ditch.
Freshwater - Water whose bacteriological, physical, and chemical
properties are such that it is suitable and feasible for beneficial use.
Granular sodium bentonite - Sized, coarse ground, untreated, sodium
based bentonite (montmorillonite) which has the specific characteris-
tic of swelling in freshwater.
Groundwater Conservation District - Any district or authority created
under Article III, Section 52, or Article XVI, Section 59 of the
Constitution or under the provisions of Chapters 35 and 36, Texas
Water Code that has the authority to regulate the spacing or
production from water wells.
Injection well - Includes:
(A) an air conditioning return flow well used to return
water used for heating or cooling in a heat pump to the aquifer that
supplied the water;
(B) a cooling water return flow well used to inject water
previously used for cooling;
(C) a drainage well used to drain surface fluid into a
subsurface formation;
(D) a recharge well used to replenish the water in an
aquifer;
(E) a saltwater intrusion barrier well used to inject water
into a freshwater aquifer to prevent the intrusion of salt water into
the freshwater;
(F) a sand backfill well used to inject a mixture of water
and sand, mill tailings, or other solids into subsurface mines;
(G) a subsidence control well used to inject fluids into
a non-oil or gas producing zone to reduce or eliminate subsidence
associated with the overdraft of fresh water; and
(H) a closed system geothermal well used to circulate
water, other fluids, or gases through the earth as a heat source or
heat sink.
Installer- An individual who installs or repairs water well pumps and
equipment for hire or compensation. This term excludes the following
from testing and licensing:
(A) A person who owns or is in control of property or
the person’s employee or a person not hired or compensated while
acting on the person’s behalf on the property the person owns or
controls for the person’s own use.
(B) Pump manufacturers and sellers of new and used
pumps and/or pump equipment including pump distributors and pump
dealers who do not install pumps and/or pump equipment.
Irrigation distribution system - A device or combination of devices
having a hose, pipe. or other conduit which connects directly to
any water well or reservoir connected to the well, through which
water or a mixture of water and chemicals is drawn and applied to
land. The term does not include any hand held hose sprayer or other
similar device which is constructed so that an interruption in water
flow automatically prevents any backflow to the water source.
License fee - The fee to be paid by a successful applicant to become
a licensed well driller and/or water well pump installer.
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Licensed driller - Any person who holds a license issued by the State
of Texas pursuant to the provisions of Chapter 32 of the Texas Water
Code.
Licensed installer - A person who holds a license issued by the
commission under Chapter 33 of the Texas Water Code.
Monitoring well - An artificial excavation constructed to measure
or monitor the quality and/or quantity or movement of substances,
elements, chemicals, or fluids beneath the surface of the ground. In-
cluded within this definition are environmental soil borings, piezome-
ter wells, observation wells, and recovery wells. The term shall not
include any well which is used in conjunction with the production of
oil, gas, coal, lignite, or any other minerals.
Monitoring well driller - A person, including an owner, operator,
contractor, or drilling supervisor, who engages in the drilling, boring,
coring, or construction of a monitoring well.
Mud - A relatively homogenous; viscous fluid produced by the
suspension of clay-size particles in water.
Person - An individual, firm, partnership, association, corporation,
government, governmental subdivision, agency. or any other private
legal entity.
Piezometer- A device so constructed and sealed as to measure
hydraulic head at a point in the subsurface.
Piezometer well - A well of a temporary nature constructed to monitor
well standards for the purpose of measuring water levels or used
for the installation of piezometers resulting in the determination of
locations and depths of permanent monitor wells.
Plugging - An absolute sealing of the well bore.
Pollution - The alteration of the physical, thermal, chemical, or
biological quality of, or the contamination of, any water in the state
that renders the water harmful, detrimental, or injurious to humans,
animal life, vegetation, or property, or to public health, safety, or
welfare, or impairs the usefulness or the public enjoyment of the
water for any lawful or reasonable purpose.
Public water system - A system supplying water to a number of
connections or individuals, as defined by current rules and regulations
of the Texas Natural Resource Conservation Commission, Chapter
290.
Pump installation - The procedures employed in the placement,
and preparation for operation, of equipment and materials used
to obtain water from a well, including construction involved in
establishing seals and safeguards as necessary to protect the water
from contamination. The term includes repairs to an existing pump.
Qualified Groundwater Scientist - A scientist or engineer who has
received a baccalaureate or post-graduate degree in the natural
sciences or engineering and has sufficient training and experience
in ground water hydrology and related fields as may be demonstrated
by state registration, professional certifications, or completion of
accredited university programs that enable that individual to make
sound professional judgements regarding ground water monitoring,
contaminant fate and transport, and corrective action.
Recovery Well - A well constructed for the purpose of recovering
undesirable groundwater for treatment or removal of contamination.
Renewal fee- The annual fee paid by a previously registered well
driller, or pump installer.
Sanitary well seal - A water tight device to maintain a junction
between the casing and the pump column.
Subsidence district - Any district or authority created under Article
III, Section 52, or Article XVI, Section 59, of the Texas Constitution
that has the authority to regulate the spacing of or production from
water wells solely for the purpose of controlling subsidence caused
by withdrawal of water from underground water reservoirs or their
subdivisions.
Undesirable water - Water that is injurious to human health and the
environment or water that can cause pollution to land or the waters
in the state.
Water or waters in the state - Groundwater, percolating or otherwise,
lakes, bays, ponds, impounding reservoirs, springs, rivers, streams,
creeks, estuaries, marshes, inlets, canals, the Gulf of Mexico inside
the territorial limits of the state, and all other bodies of surface water,
natural or artificial, inland or coastal, fresh or salt, navigable or
nonnavigable, and including the beds and banks of all watercourses
and bodies of surface water, that are wholly or partially inside or
bordering the state or inside the jurisdiction of the state.
Water well - Any excavation constructed for the purpose of exploring
for or producing groundwater. The term, however, shall not include
any test or blast holes in quarries or mines, or any well or excavation
for the purpose of exploring for, or producing oil, gas, or any other
minerals unless the holes are used to produce groundwater. The term
shall not include any injection water source well regulated by the
Railroad Commission of Texas pursuant to the Natural Resources
Code, §91.101.
Water well driller - Any person (including an owner, operator,
contractor, or drilling supervisor) who engages in the drilling, boring,
coring, or construction of any water well in this state. The term,
however, shall not include any person who drills, bores, cores, or
constructs a water well on his or her own property for his or her
own use or a person who assists in the construction of a water well
under the direct supervision of a licensed driller and is not primarily
responsible for the drilling operations.
Water Well Drillers Advisory Council - An advisory council consist-
ing of nine members appointed by the commissioners of the Texas
Natural Resource Conservation Commission.
Well - A water well, injection well, dewatering well, monitoring well,
piezometer well, observation well, or recovery well.
Well Report- A log recorded on forms prescribed by the commission,
at the time of drilling showing the depth, thickness, character of the
different strata penetrated, location of water-bearing strata, depth,
size, and character of casing installed, together with any other data
or information required by the commission. Each copy of a Well
Report, other than a commission copy, shall include the name,
mailing address, and telephone number of the commission.
Well pumps and equipment - Equipment and materials used to obtain
water from a well, including the seals and safeguards necessary to
protect the water from contamination.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on November 25, 1996.
TRD-9617319
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Kevin McCalla
Director, Legal Division
Texas Natural Resource Conservation Commission
Effective date: December 18, 1996
Proposal publication date: July 5, 1996
For further information, please call: (512) 239–4640
♦ ♦ ♦
Subchapter B. State Well Reports and Reporting
Undesirable Water
30 TAC §238.31, §238.32
These sections are adopted under the Texas Water Code (Ver-
non 1992), §5.103, which provides the Texas Natural Resource
Conservation Commission (TNRCC) with the authority to adopt
any rules necessary to carry out the powers and duties under
the Texas Water Code and other laws of this state. Additionally,
these sections are adopted pursuant to §32.009 and §33.007
of the Texas Water Code, which provides the TNRCC with the
authority to regulate the drilling of certain wells and pump in-
stallers as well as adopt rules consistent with Chapters 32 and
33 of the Texas Water Code.
§238.31. State Well Reports.
(a) Every licensed well driller who drills, deepens, or other-
wise alters a well, within this state shall cause to be made and kept
a legible and accurate State Well Report on forms supplied by the
executive director. In areas under the jurisdiction of a local ground-
water conservation district, the forms supplied by the district can be
used instead.
(b) Every licensed well driller shall deliver or transmit by
certified mail the original of the State Well Report to the commission,
and shall deliver or send by first-class mail a photocopy to the local
groundwater conservation district and a copy to the owner or person
for whom the well was drilled, within 60 days from the completion
or cessation of drilling, deepening, or otherwise altering a well.
(c) Every licensed well driller shall inform the owner or
person having the well drilled, deepened, or otherwise altered that
he or she may submit a written request both to the commission
by certified mail and to the local groundwater conservation district
in person or by first-class mail that the State Well Report be kept
confidential and exempt from disclosure as a public record.
§238.32. Reporting Undesirable Water or Constituents.
(a) Each licensed well driller shall inform, within 24 hours,
the landowner or person having a well drilled, deepened, or otherwise
altered or their agent when undesirable water or constituents have
been encountered.
(b) The well driller shall submit to the executive director,
to the local groundwater conservation district if required by the
local authority, and to the landowner or person having the well
drilled, deepened, or otherwise altered, on forms supplied by the
executive director or by a local groundwater conservation district
having jurisdiction, a statement signed by the well driller indicating
that the landowner or person having the well drilled, deepened,
or otherwise altered, has been informed that undesirable water or
constituents have been encountered.
(c) The statement indicated in subsection (b) of this section
must be submitted within 30 days after encountering undesirable
water or constituents.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
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Effective date: December 18, 1996
Proposal publication date: July 5, 1996
For further information, please call: (512) 239–4640
♦ ♦ ♦
Subchapter C. Well Drilling, Completion, Cap-
ping and Plugging
30 TAC §§238.41–238.51
These sections are adopted under the Texas Water Code (Ver-
non 1992), §5.103, which provides the Texas Natural Resource
Conservation Commission (TNRCC) with the authority to adopt
any rules necessary to carry out the powers and duties under
the Texas Water Code and other laws of this state. Additionally,
these sections are adopted pursuant to §32.009 and §33.007
of the Texas Water Code which provides the TNRCC with the
authority to regulate the drilling of certain wells and pump in-
stallers as well as adopt rules consistent with Chapters 32 and
33 of the Texas Water Code.
§238.43. Location of New Wells.
(a) Water wells located within public well system sanitary
easements must be constructed to public well standards.
(b) A well shall be located a minimum horizontal distance
of 50 feet from any water-tight sewage and liquid-waste collection
facility, except in the case of monitoring, dewatering, piezometer,
and recovery wells which may be located where necessity dictates.
(c) Except as noted in §238.44(1) and §238.61 of this
title, (relating to Standards of Completion for Wells and Chemical
Injection, Chemigation and Foreign Substance Systems), a well shall
be located a minimum horizontal distance of 150 feet from any
concentrated sources of potential contamination such as, but not
limited to, existing or proposed livestock or poultry yards, cemeteries,
pesticide mixing/loading facilities, spray irrigation heads, and privies,
except in the case of monitoring dewatering, piezometer, and recovery
wells which may be located where necessity dictates. A well shall
be located a minimum horizontal distance of 100 ft. from a septic
system absorption field, a dry litter poultry facility and 50 feet
from any property line provided the well is located at the minimum
horizontal distance from the sources of potential contamination in this
subsection.
(d) A well shall be located at a site not generally subject to
flooding; provided, however, that if a well must be placed in a flood
prone area, it shall be completed with a watertight sanitary well seal
and steel casing extending a minimum of 36 inches above ground
level.
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§238.44. Standards of Completion for Wells.
Wells shall be completed in accordance with the following specifica-
tions and in compliance with local groundwater conservation district
or incorporated city ordinances:
(1) The annular space to a minimum of ten feet shall be
three inches larger in diameter than the casing and filled from ground
level to a depth of not less than ten feet below the land surface or well
head with cement slurry or eight feet solid column of granular sodium
bentonite topped with a two feet cement atmospheric barrier, except
in the case of monitoring, dewatering, piezometer, and recovery wells
when the water to be monitored, recovered, or dewatered is located
at a more shallow depth. In that situation, the cement slurry or
bentonite column shall only extend down to the level immediately
above the monitoring, recovery, or dewatering level. Unless the well
is drilled within the Edwards Aquifer or is set back in reference to
spray irrigation heads, the distances given for separation of wells
from sources of potential contamination in §238.43 (c) of this title
(relating to Location of New Wells) may be decreased to a minimum
of 50 feet provided the annular space is three inches larger than the
casing and the cement slurry or bentonite column is emplaced under
pressure to a minimum depth of 100 feet to surface. For wells less
than 100 feet deep, the cement slurry or bentonite column shall be
placed to the top of the producing layer. A well cemented to 100 feet
or to the top of the producing layer may be located no closer than
ten feet from a property line provided it remains at least 50 feet from
any of the potential sources of contamination listed in §238.43 (c).
In areas of shallow, unconfined groundwater aquifers, the cement or
bentonite column need not be placed below the static water level. In
areas of shallow, confined groundwater aquifers having artesian head,
the cement or bentonite column need not be placed below the top of
the water-bearing strata.
(2) In all wells where plastic casing is used, except when
a steel or polyvinyl chloride (PVC) sleeve or pitless adapter as
described in paragraph (3) of this section, is used, a concrete slab
or sealing block shall be placed above the cement slurry around the
well at the ground surface.
(A) The slab or block shall extend at least two feet
from the well in all directions and have a minimum thickness of four
inches and should be separated from the well casing by a plastic or
mastic coating or sleeve to prevent bonding of the slab to the casing.
(B) The surface of the slab shall be sloped to drain
away from the well.
(C) The top of the casing shall extend a minimum
of 12 inches above the land surface except in the case of monitor-
ing wells when it is impractical or unreasonable to extend the casing
above the ground. Monitoring wells shall be placed in a waterproof
vault the rim of which extends two inches above the ground surface
and a sloping cement slurry shall be placed 18 inches around and
two feet below the base of the vault between the casing and the wall
of the borehole so as to prevent surface pollutants from entering the
monitoring well. The well casing shall have a locking cap that will
prevent pollutants from entering the well. The annular space of the
monitoring well shall be sealed with an impervious bentonite or sim-
ilar material from the top of the interval to be tested to the cement
slurry below the vault of the monitoring well.
(D) The well casing of a temporary monitoring well
shall have a locking cap and the annular space shall be sealed 0 feet
to 1 feet below ground level with an impervious bentonite or similar
material; after 48 hours, the well must be completed or plugged in
accordance with §238.44(2)(C) of this title (relating to Standards of
Completion for Wells) and §238.48 of this title (relating to Well
Plugging and Capping).
(E) The annular space of a closed loop injection well
used to circulate water or other fluids shall be backfilled to the total
depth with impervious bentonite or similar material.
(3) In wells where a steel or PVC sleeve is used:
(A) The steel sleeve shall be a minimum of 3/16
inches in thickness and/or the plastic sleeve shall be a minimum of
Schedule 80 sun resistant and 24 inches in length, and shall extend 12
inches into the cement, except when steel casing or a pitless adapter
as described in paragraph (2) of this section is used. The casing shall
extend a minimum of 12 inches above the land surface, and the steel
sleeve shall be two inches larger in diameter than the plastic casing
being used; or
(B) A slab or block as described in paragraph (2)(A)
of this section is required above the cement slurry except when a
pitless adapter may be used. Pitless adapters may be used in such
wells provided that:
(i) the adapter is welded to the casing or fitted with
another suitably effective seal;
(ii) the annular space between the borehole and the
casing is filled with cement to a depth not less than 20 feet below
the adapter connection; and
(iii) in lieu of cement as described in clause (ii)
of this subparagraph, the annular space may be filled with a solid
column of granular sodium bentonite to a depth of not less than 20
feet below the adapter connection.
(4) All wells, especially those that are gravel packed, shall
be completed so that aquifers or zones containing waters that differ in
chemical quality are not allowed to commingle through the borehole-
casing annulus or the gravel pack and cause quality degradation of
any aquifer or zone.
(5) The well casing shall be capped or completed in a
manner that will prevent pollutants from entering the well.
(6) Each licensed well driller drilling, deepening, or
otherwise altering a well shall keep any drilling fluids, tailings,
cuttings, or spoils contained in such a manner so as to prevent spillage
onto adjacent property not under the jurisdiction or control of the well
owner without the adjacent property owners written consent.
(7) Each licensed well driller drilling, deepening, or
otherwise altering a well shall prevent the spillage of any drilling
fluids, tailings, cuttings, or spoils into any body of surface water.
(8) Unless waived by written request from the landowner,
a new, repaired, or reconditioned well or pump installation or
repair on a well used to supply water for human consumption shall
be properly disinfected. The well shall be properly disinfected
with chlorine or other appropriate disinfecting agent under the
circumstances. A disinfecting solution with a minimum concentration
of 50 milligrams per liter (mg/l) (same as parts per million), shall
be placed in the well as required by the American Water Works
Association (AWWA), pursuant to ANST/AWWA C654-87 and the
United States Environmental Protection Agency (EPA).
21 TexReg 11850 December 10, 1996 Texas Register
(9) Unless waived in writing by the landowner, after
performing an installation or repair, the licensed installer shall
disinfect the well by:
(A) treating the water in the well casing to provide
an average disinfectant residual to the entire volume of water in the
well casing of 50 mg/l. This may be accomplished by the addition of
calcium hypochlorite tablets or sodium hypochlorite solution in the
amounts shown in the attached Table 1 of ANSI/AWWA C654;
(B) circulating, to the extent possible, the disinfected
water in the well casing and pump column; and
(C) pumping the well to remove disinfected water for
a minimum of 15 minutes.
(D) If calcium hypochlorite (granules or tablets)
is used, it is suggested that the installer dribble the tablets of
approximately five-gram (g) size down the casing vent and wait at
least 30 minutes for the tablets to fall through the water and dissolve.
If sodium hypochlorite (liquid solution) is used, care should be taken
that the solution reaches all parts of the well. It is suggested that a
tube be used to pipe the solution through the well-casing vent so that
it reaches the bottom of the well. The tube may then be withdrawn as
the sodium hypochlorite solution is pumped through the tube. After
the disinfectant has been applied, the installer should surge the well
at least three times to improve the mixing and to induce contact of
disinfected water with the adjacent aquifer. The installer should then
allow the disinfected water to rest in the casing for at least twelve
hours, but for not more than twenty-four hours. Where possible,
the installer should pump the well for a minimum of 15 minutes
after completing the disinfection procedures set forth above until a
zero disinfectant residual is obtained. In wells where bacteriological
contamination is suspected, the installer should inform the well or
property owner that bacteriological testing may be necessary or
desirable.
§238.45. Standards of Completion for Water Wells Encountering
Undesirable Water or Constituents.
(a) If a water well driller encounters undesirable water or
constituents and the well is not plugged or made into a completed
monitoring well, the licensed well driller shall see that the well drilled,
deepened, or otherwise altered is forthwith completed in accordance
with the following:
(1) When undesirable water or constituents are encoun-
tered in a water well, the undesirable water or constituents shall be
sealed off and confined to the zone(s) of origin.
(2) When undesirable water or constituents are encoun-
tered in a zone overlying fresh water, the driller shall case the water
well from an adequate depth below the undesirable water or con-
stituent zone to the land surface to ensure the protection of water
quality.
(3) The annular space between the casing and the wall
of the borehole shall be cemented an adequate depth below the
undesirable water or constituent zone to the land surface to ensure
the protection of groundwater.
(4) When undesirable water or constituents are encoun-
tered in a zone underlying a fresh water zone, the part of the wellbore
opposite the undesirable water or constituent zone shall be filled with
cement to a height that will prevent the entrance of the undesirable
water or constituents into the water well.
(b) The person who performs the well completion operation
on a water well shall, within 30 days after completing the well,
submit a well completion report to the executive director on forms
supplied by the executive director and a copy of the report to the
local groundwater conservation district.
§238.46. Standards for Wells Producing Undesirable Water or
Constituents.
(a) Wells completed to produce undesirable water or con-
stituents shall be cased to prevent the mixing of water or consitutent
zones.
(b) The annular space between the casing and the wall of the
borehole shall be cemented to the land surface.
(c) Wells producing undesirable water or constituents shall be
completed in such a manner that will not allow undesirable fluids to
flow onto the land surface except when appropriate state authorization
is obtained.
§238.49. Standards for Plugging Wells.
(a) If a well that does not contain any undesirable water
or constituent zones is abandoned and deteriorating, all removable
casing shall be removed from the well and the entire well pressure
filled via a trimie pipe with cement from bottom up to the land surface.
(b) In lieu of the procedure in subsection (a) of this section,
the well shall be pressure filled via a trimie tube with a bentonite grout
(ten pounds per gallon mud or more with a marsh funnel viscosity of
50 seconds or equivalent) followed by a cement plug extending from
land surface to a depth of not less than ten feet, or if the well to be
plugged has 100 feet or less of standing water the entire well may
be filled with a solid column of 3/8 inch or larger granular sodium
bentonite hydrated at frequent intervals while strictly adhering to the
manufacturers recommended rate and method of application. If a
bentonite grout is used, the entire well from not less than two feet
below land surface may be filled with the bentonite grout. The top
two feet above any bentonite grout or granular sodium bentonite shall
be filled with cement as an atmospheric barrier.
(c) Drillers may petition the executive director in writing for
an alternative method of plugging a well. The petition should state in
detail the alternative method proposed and all conditions applicable
to the well that would make the alternative method preferable to those
methods stated in subsection (a) and (b) of this section.
§238.50. Standards for Plugging Wells That Penetrate Undesirable
Water or Constituent Zones.
(a) If the use of a well that penetrates undesirable water or
constituents is to be permanently discontinued, all removable casing
shall be removed from the well and the entire well pressure filled
with cement via a trimie tube from the bottom up to the land surface.
(b) In lieu of the procedure in subsection (a) of this section,
either the zone(s) contributing undesirable water or constituents, or
the fresh water zone(s) shall be isolated with cement plugs and the
remainder of the wellbore filled with bentonite grout (ten pounds per
gallon mud or more with a marsh funnel viscosity of 50 seconds or
equivalent) to form a base for a cement plug extending from a depth
of not less than two feet to the land surface, or if the section(s) of
well bore to be filled with bentonite has 100 feet or less of standing
water the section(s) may be filled with a solid column of 3/8 inch or
larger granular sodium bentonite hydrated at frequent intervals while
strictly adhering to the manufacturers recommended rate and method
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of application. If a bentonite grout is used, it should be set sufficiently
to support the two-foot thick cement plug. The top two feet above
any bentonite grout or granular sodium bentonite shall be filled with
cement as an atmospheric barrier.
(c) Drillers may petition the executive director in writing for
an alternative method of plugging a well. The petition should state in
detail the alternative method proposed and all conditions applicable
to the well that would make the alternative method preferable to those
methods stated in subsections (a) and (b) of this section.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
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♦ ♦ ♦
Subchapter D. Water Distribution and Delivery
Systems and Chemical Injection, Chemigation and
Foreign Substance System
30 TAC §238.60, §238.61
These sections are adopted under the Texas Water Code (Ver-
non 1992), §5.103, which provides the Texas Natural Resource
Conservation Commission (TNRCC) with the authority to adopt
any rules necessary to carry out the powers and duties under
the Texas Water Code and other laws of this state. Additionally,
these sections are adopted pursuant to §32.009 and §33.007
of the Texas Water Code which provides the TNRCC with the
authority to regulate the drilling of certain wells and pump in-
stallers as well as adopt rules consistent with Chapters 32 and
33 of the Texas Water Code.
§238.61. Chemical Injection, Chemigation, and Foreign Substance
Systems.
(a) The well driller or pump installer is to inform the land
owner and well owner that the land owner and well owner are respon-
sible for complying with the rules and regulations under the standards
set forth in this section.
(b) All irrigation distribution systems or water distribution
systems into which any type of chemical (except disinfecting agents)
or other foreign substances will be injected into the water pumped
from water wells shall be equipped with an in-line, automatic quick-
closing check valve capable of preventing pollution of the ground
water. The required equipment shall be installed on all systems
whenever a pump is installed or repaired or at the time of a chemical
injection, chemigation or foreign substance unit is added to a water
delivery system or not later than January 1, 2000, if the well has
a chemical injection, chemigation, or foreign substance unit in the
delivery system. The type of check valve installed shall meet the
following specifications:
(1) The body of the check valve shall be constructed of
cast iron, stainless steel, cast aluminum, cast steel, or of a material and
design that provides a sturdy integrity to the unit and is resistant to
the foreign substance being injected. All materials shall be corrosion
resistant or coated to prevent corrosion. The valve working pressure
rating shall exceed the highest pressure to which the valve will be
subjected.
(2) The check valve shall contain a suitable automatic,
quick-closing and tight-sealing mechanism designed to close at the
moment water ceases to flow in the downstream or output direction.
The device shall, by a mechanical force greater than the weight
of the closing device, provide drip-tight closure against reverse
flow. Hydraulic back pressure from the system does not satisfy this
requirement.
(3) The check valve construction should allow for easy
access for internal and external inspection and maintenance. All
internal parts shall be corrosion resistant. All moving parts shall
be designed to operate without binding, distortion, or misalignment.
(4) The check valve shall be installed in accordance
with the manufacturer’s specifications and maintained in a working
condition during all times in which any fertilizer, pesticide, chemical,
animal waste, or other foreign substance is injected into the water
system. The check valve shall be installed between the pump
discharge and the point of chemical injection or foreign substance
injection.
(5) A vacuum-relief device shall be installed between the
pump discharge and the check valve in such a position and in such
a manner that insects, animals, floodwater, or other pollutants cannot
enter the well through the vacuum-relief device. The vacuum-relief
device may be mounted on the inspection port as long as it does not
interfere with the inspection of other anti-pollution devices.
(6) An automatic low pressure drain shall also be installed
between the pump discharge and the check valve in such a position
and in such a manner that any fluid which may seep toward the well
around the flapper will automatically flow out of the pump discharge
pipe. The drain must discharge away from rather than flow into the
water supply. The drain must not collect on the ground surface or
seep into the soil around the well casing.
(A) The drain shall be at least three-quarter inch in
diameter and shall be located on the bottom of the horizontal pipe
between the pump discharge and the check valve.
(B) The drain must be flush with the inside surface of
the bottom of the pipe unless special provisions, such as a dam made
downstream of the drain, forces seepage to flow into the drain.
(C) The outside opening of the drain shall be at least
two inches above the grade.
(7) An easily-accessible inspection port shall be located
between the pump discharge and the check valve, and situated so the
automatic low pressure drain can be observed through the port and
the flapper can be physically manipulated.
(A) The port shall allow for visual inspection to
determine if leakage occurs past the flapper, seal, seat, and/or any
other components of the checking device.
(B) The port shall have a minimum four-inch diameter
orifice or viewing area. For irrigation distribution systems with pipe
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lines too small to install a four-inch diameter inspection port, the
check valve and other anti-pollution devices shall be mounted with
quick disconnects, flange fittings, dresser couplings, or other fittings
that allow for easy removal of these devices.
(8) Any check valve not fully meeting the specifications
set forth in this section may on request be considered for a variance
as given in §339.6 of this title (relating to Variance of Rules) if
demonstrated to the satisfaction of the commission.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
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♦ ♦ ♦
Subchapter E. Pump Installation and Temporary
Well Protection
30 TAC §238.70
These sections are adopted under the Texas Water Code (Ver-
non 1992), §5.103, which provides the Texas Natural Resource
Conservation Commission (TNRCC) with the authority to adopt
any rules necessary to carry out the powers and duties under
the Texas Water Code and other laws of this state. Additionally,
these sections are adopted pursuant to §32.009 and §33.007
of the Texas Water Code which provides the TNRCC with the
authority to regulate the drilling of certain wells and pump in-
stallers as well as adopt rules consistent with Chapters 32 and
33 of the Texas Water Code.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Natural Resource Conservation Commission
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For further information, please call: (512) 239–4640
♦ ♦ ♦
Subchapter F. Miscellaneous Provisions
30 TAC §§238.80–283.83
These sections are adopted under the Texas Water Code (Ver-
non 1992), §5.103, which provides the Texas Natural Resource
Conservation Commission (TNRCC) with the authority to adopt
any rules necessary to carry out the powers and duties under
the Texas Water Code and other laws of this state. Additionally,
these sections are adopted pursuant to §32.009 and §33.007
of the Texas Water Code which provides the TNRCC with the
authority to regulate the drilling of certain wells and pump in-
stallers as well as adopt rules consistent with Chapters 32 and
33 of the Texas Water Code.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Natural Resource Conservation Commission
Effective date: December 18, 1996
Proposal publication date: July 5, 1996
For further information, please call: (512) 239–4640
♦ ♦ ♦
Chapter 338. Water Well Drillers Rules
The Texas Natural Resource Conservation Commission
(TNRCC or commission) adopts the repeal of §§338.1,
338.2, 338.31, 338.32, 338.41-338.50, 338.71-338.74, and
338.91-338.99, concerning well drillers and water well pump
installers, without changes to the proposed text as published
in the July 5, 1996, issue of the Texas Register (21 TexReg
6207). In concurrent rulemaking, the commission is adopting
new Chapter 238, concerning well drillers and water well pump
installers.
EXPLANATION OF ADOPTED RULES
The purpose of this repeal and new chapter is to achieve
consistency in the numbering system for rules concerned
primarily with the protection of water quality and to update
this chapter to allow the use of new and proven technology
for well drilling, pump installation, and well plugging without
requiring owners/operators to obtain a variance from the current
rule requirements. The requirements of §338.91-338.99 are
not adopted into the new Chapter 238 as they are redundant
sections which are duplicated in this title.
TAKINGS IMPACT ASSESSMENT
The commission has prepared a Takings Impact Assessment
for these rules pursuant to Texas Government Code Annotated,
§2007.043. The following is a summary of that Assessment.
The specific purpose of these rules is to improve protection
of the state’s groundwater resources by establishing levels
of quality. The rules will substantially advance this specific
purpose by clarifying or amending definitions, procedures, and
standards for well construction, operation, maintenance, and
plugging. Promulgation and enforcement of these rules will not
affect private real property.
PUBLIC HEARING AND COMMENTS
A public hearing was held July 24, 1996, in Lubbock. No
comments were received on the proposed repeals.
STATUTORY AUTHORITY
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These repeals are adopted under the Texas Water Code (Ver-
non 1992), §5.103, which provides the Texas Natural Resource
Conservation Commission (TNRCC) with the authority to adopt
any rules necessary to carry out the powers and duties under
the Texas Water Code and other laws of this state. Additionally,
these repeals are adopted pursuant to §32.009 and §33.007 of
the Texas Water Code which provides the TNRCC with the au-
thority to regulate the drilling of certain wells and pump installers
as well as adopt rules consistent with Chapters 32 and 33 of
the Texas Water Code.
Subchapter A. General Provisions
30 TAC §338.1, §338.2
These repeals are adopted under the Texas Water Code (Ver-
non 1992), §5.103, which provides the Texas Natural Resource
Conservation Commission (TNRCC) with the authority to adopt
any rules necessary to carry out the powers and duties under
the Texas Water Code and other laws of this state. Additionally,
these repeals are adopted pursuant to §32.009 and §33.007 of
the Texas Water Code which provides the TNRCC with the au-
thority to regulate the drilling of certain wells and pump installers
as well as adopt rules consistent with Chapters 32 and 33 of
the Texas Water Code.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
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♦ ♦ ♦
Subchapter B. Well Logs and Reporting Unde-
sirable Water
30 TAC §338.31, §338.32
These repeals are adopted under the Texas Water Code (Ver-
non 1992), §5.103, which provides the Texas Natural Resource
Conservation Commission (TNRCC) with the authority to adopt
any rules necessary to carry out the powers and duties under
the Texas Water Code and other laws of this state. Additionally,
these repeals are adopted pursuant to §32.009 and §33.007 of
the Texas Water Code which provides the TNRCC with the au-
thority to regulate the drilling of certain wells and pump installers
as well as adopt rules consistent with Chapters 32 and 33 of
the Texas Water Code.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
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♦ ♦ ♦
Subchapter C. Well Drilling, Completion, Cap-
ping and Plugging
30 TAC §§338.41–338.50
These repeals are adopted under the Texas Water Code (Ver-
non 1992), §5.103, which provides the Texas Natural Resource
Conservation Commission (TNRCC) with the authority to adopt
any rules necessary to carry out the powers and duties under
the Texas Water Code and other laws of this state. Additionally,
these repeals are adopted pursuant to §32.009 and §33.007 of
the Texas Water Code which provides the TNRCC with the au-
thority to regulate the drilling of certain wells and pump installers
as well as adopt rules consistent with Chapters 32 and 33 of
the Texas Water Code.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
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♦ ♦ ♦
Subchapter D. Miscellaneous Provisions
30 TAC §§338.71–338.74
These repeals are adopted under the Texas Water Code (Ver-
non 1992), §5.103, which provides the Texas Natural Resource
Conservation Commission (TNRCC) with the authority to adopt
any rules necessary to carry out the powers and duties under
the Texas Water Code and other laws of this state. Additionally,
these repeals are adopted pursuant to §32.009 and §33.007 of
the Texas Water Code which provides the TNRCC with the au-
thority to regulate the drilling of certain wells and pump installers
as well as adopt rules consistent with Chapters 32 and 33 of
the Texas Water Code.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
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♦ ♦ ♦
Subchapter E. Licensing Procedures
30 TAC §§338.91–338.99
The repeals are adopted under the Texas Water Code (Vernon
1992), §5.103, which provides the Texas Natural Resource
Conservation Commission (TNRCC) with the authority to adopt
any rules necessary to carry out the powers and duties under
the Texas Water Code and other laws of this state. Additionally,
the repeals are adopted pursuant to §32.009 and §33.007 of the
Texas Water Code which provides the TNRCC with the authority
to regulate the drilling of certain wells and pump installers as
well as adopt rules consistent with Chapters 32 and 33 of the
Texas Water Code.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
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TEXAS DEPARTMENT  OF INSURANCE
Notification Pursuant to the Insurance Code, Chapter 5, Subchapter L
As required by the Insurance Code, Article 5.96 and 5.97, the Texas Register publishes notice of proposed
actions by the Texas Board of Insurance. Notice of action proposed under Article 5.96 must be published in
the Texas Register not later than the 30th day before the board adopts the proposal. Notice of action
proposed under Article 5.97 must be published in the Texas Register not later than the 10th day before the
Board of Insurance adopts the proposal. The Administrative Procedure Act, the Government Code, Chapters
2001 and 2002, does not apply to board action under Articles 5.96 and 5.97.
The complete text of the proposal summarized here may be examined in the offices of the Texas Department
of Insurance, 333 Guadalupe Street, Austin, Texas 78714-9104.)
This notification is made pursuant to the Insurance Code, Article 5.96, which exempts it from the
requirements of the Administrative Procedure Act.
Texas Department of Insurance Exempt Filing Notification
Pursuant to the Insurance Code, Chapter 5, Subchapter 5.96
ADOPTED
The Commissioner of Insurance has adopted amendments to Rule IX
A. and B., deletion of endorsements WC 00 03 08 Partners, Officers
and Others Exclusion Endorsement and WC 00 03 10 Sole Proprietors
and Others Coverage Endorsement and addition of endorsements WC
42 03 08 Partners, Officers and Others Exclusion Endorsement and
WC 42 03 10 Sole Proprietors and Others Coverage Endorsement
of the Texas Basic Manual of Rules, Classifications and Experience
Rating Plan for Workers’ Compensation and Employers’ Liability
Insurance (the Manual). The amendments were proposed in a petition
filed by the staff of the Workers’ Compensation Division of the Texas
Department of Insurance on October 16, 1996. Notice of the proposal
(Reference Number W-1096-45-I) was published in the October
22, 1996, issue of theTexas Register(21 TexReg 10442). The
amendments were considered at a public hearing held on November
26, 1996, at 9:00 a.m. under Docket Number 2261 in Room 100 of
the Texas Department of Insurance Building, 333 Guadalupe Street
in Austin, Texas.
The petition was filed to implement the provisions of Subchapter
F, Chapter §406.097, Labor Code as added by the 74th Legislature
in House Bill 1089. Section 406.097, Labor Code provides that a
sole proprietor, partner, or corporate executive officer of a business
entity that has elected to provide workers’ compensation coverage is
entitled to benefits under that coverage as an employee unless the
sole proprietor, partner or corporate executive officer is specifically
excluded from coverage through an endorsement to the policy or
certificate of authority to self-insure. In addition, a corporate
executive officer(s) of the named insured may be excluded from
coverage. Lastly, a sole proprietor or partner of a covered business or
a corporate office with an equity ownership in a covered business or
a corporate office with an equity ownership in a covered business
of at least 25% may be excluded from coverage even though
building or construction contracts require the contractor to provide
workers’ compensation coverage when work is being performed for
a government entity. In addition to the changes to Rule IX A. and B.,
endorsements WC 00 03 08 Partners, Officers and Others Exclusion
Endorsement and WC 00 03 10 Sole Proprietors and Others Coverage
Endorsement are being deleted and endorsements WC 42 03 08
Partners, Officers and Others Exclusion Endorsement and WC 42
03 10 Sole Proprietors and Others Coverage Endorsement are being
added.
The Commissioner adopted, with several changes to the proposal
as noticed in the Texas Register, the amendments to the rules and
endorsements set forth above. Based on written comments on the
proposal, the Commissioner adopted changes to Rule IX A. 3. b. to
indicate that a corporate executive officer(s) of the named insured
with less than 25% equity ownership in the named insured may
be excluded from coverage at the insurer’s option and to delete the
last two sentences of that section. The Commissioner also adopted
changes to endorsement WC 42 03 10 as a result of written comments
on the proposal. These changes include (1) adding language in the
opening paragraph of the endorsement to indicate that an election
was made for coverage to be provided for persons that are excluded
from coverage by the workers’ compensation law and (2) combining
Notes 1 and 2 of the endorsement into one Note and add a Note
to reflect that the endorsement can be used to provide coverage for
employees who are excluded from coverage by law but have elected
to be covered.
The amendments as adopted by the Commissioner of Insurance are
shown in exhibits on file with the Chief Clerk under Reference
Number W-1096-45-I, which are incorporated by reference into
Commissioner’s Order Number 96-1405.
The Commissioner has jurisdiction over this matter pursuant to the
Insurance Code, Article 5.96.
The notification is made pursuant to the Insurance Code, Article 5.96,
which exempt action taken under Article 5.96 from the requirements
of the Administrative Procedure Act (Government Code, Title 10,
Chapter 2001).
IT IS THEREFORE, THE ORDER of the Commissioner of Insurance
that the amendments to Rule IX A. and B. and deletion of endorse-
ments WC 00 03 08 Partners, Officers and Others Exclusion En-
dorsement and WC 00 03 10 Sole Proprietors and Others Coverage
Endorsement and the addition of endorsement WC 42 03 08 Part-
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ners, Officers and Others Exclusion Endorsement and WC 42 03 10
Sole Proprietors and Others Coverage Endorsement of the Texas Ba-
sic Manual of Rules, Classifications and Experience Rating Plan for
Workers’ Compensation and Employers’ Liability Insurance , which
are attached and incorporated hereto are hereby adopted to be effec-
tive on January 1, 1997.
The agency hereby certifies that the adopted amendments have been
reviewed by the legal counsel and found to be within the agency’s
authority to adopt.




Texas Department of Insurance
Effective date: January 1, 1997
Filed: December 4, 1996
♦ ♦ ♦
The Commissioner of Insurance has adopted amendments to Section
D of the Appendix and Sections III and X of the Texas Experience
Rating Plan of the Texas Basic Manual of Rules, Classifications and
Experience Rating Plan for Workers’ Compensation and Employers
Liability Insurance (the Manual). The amendments were proposed in
a petition filed by the staff of the Workers’ Compensation Division
of the Texas Department of Insurance on October 16, 1996. Notice
of the proposal (Reference Number W-1096-46-I) was published
in the October 22, 1996, issue of theTexas Register(21 TexReg
10443). The amendments were considered at a public hearing held
on November 26, 1996, at 9:00 a.m., under Docket Number 2262
in Room 100 of the Texas Department of Insurance Building, 333
Guadelupe Street in Austin, Texas.
The petition as noticed, requested the consideration of amendments
to the Manual to amend Section D of the Appendix of the Manual to
delete the reference to the Department and require insuring companies
to automatically file with the designated statistical agent all data
required by the Texas Workers’ Compensation Statistical Plan in
accordance with its provisions. The change to Section III of the
Texas Experience Rating Plan of the Manual amends part D. to
require experience to be used in the calculation of the experience
modifier to be reported to the designated statistical agent. The
change to Section X of the Texas Experience Rating Plan of the
Manual requires insuring companies to automatically file with the
designated statistical agent all data required by the Texas Workers’
Compensation Statistical Plan in accordance with its provisions.
The amendments as adopted by the Commissioner of Insurance are
shown in exhibits on file with the Chief Clerk under Reference
Number W-1096-46-I, which are incorporated by reference into
Commissioner’s Order Number 96-1407.
The Commissioner has jurisdiction over this matter pursuant to the
Insurance Code, Article 5.96.
This notification is made pursuant to the Insurance Code, Article
5.96, which exempts it from the requirements of the Government
Code, Chapter 2001 (Administrative Procedure Act).
IT IS THEREFORE THE ORDER of the Commissioner of Insurance
that the amendment to Section D of the Appendix and Sections III
and X of the Texas Experience Rating Plan of the Texas Basic
Manual of Rules, Classifications and Experience Rating Plan for
Workers’ Compensation and Employers’ Liability Insurance, which
are attached and incorporated hereto are hereby adopted to be
effective on January 1, 1997.
The agency hereby certifies that the adopted amendments have been
reviewed by the legal counsel and found to be within the agency’s
authority to adopt.




Texas Department of Insurance
Effective date: January 1, 1997
Filed: December 4, 1996
♦ ♦ ♦
The Commissioner of Insurance has adopted amendments to the
Texas Workers’ Compensation Relativity, Expected Loss Rate and
Discount Ratio for Code 8837 - Charitable or Religious Organization
- All Operations and Drivers. The amendments were proposed by the
staff of the Workers’ Compensation Division of the Texas Department
of Insurance in a petition filed on October 16, 1996. Notice of
the proposal (Reference Number W-1096-47-I) was published in
the October 22, 1996, issue of theTexas Register(21 TexReg
10443). The amendments were considered at a public hearing held
on November 26, 1996, at 9:00 a.m., under Docket Number 2263
in Room 100 of the Texas Department of Insurance Building, 333
Guadalupe Street in Austin, Texas.
The petition as noticed, requested the consideration of elimination
of the revised classification relativity, the revised expected loss rate
and discount ratio related to Code 8837, which were adopted by
the Commissioner in Commissioner’s Order Number 96-1038 dated
September 10, 1996. As noted in the staff’s petition, under Board
Order Number 95621 dated June 2, 1992, Code 8837 was amended
from a classification with a promulgated rate or relativity to an "a"
rated classification due to the wide variance of work performed by the
various charitable and religious organizations being classified under
that code. By making Code 8837 an "a" rated classification, the
insurance company writing coverage for this classification can use
rates reflective of the various activities performed by specific entities
classified under this classification. A fixed relativity, expected loss
rate and discount ratio for Code 8837 is not proper.
The Commissioner has jurisdiction of this matter pursuant to the
Insurance Code, Article 5.96.
The amendments as adopted by the Commissioner of Insurance are
on file with the Chief Clerk under Reference Number W-1096-47-
I, which are incorporated by reference into Commissioner’s Order
Number 96-1406.
This notification is made pursuant to the Texas Insurance Code, Arti-
cle 5.96, which exempts it from the requirements of the Government
Code, Chapter 2001 (Administrative Procedure Act).
IT IS THEREFORE THE ORDER of the Commissioner of Insur-
ance that the revised workers’ compensation relativity, the revised
expected loss rate and discount ratio for Code 8837 Charitable or
Religious Organization - All Operations & Drivers as adopted by
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Commissioner’s Order Number 96-1038 dated September 10, 1996
are hereby eliminated effective January 1, 1997.
The agency hereby certifies that the adopted amendments have been
reviewed by the legal counsel and found to be within the agency’s
authority to adopt.




Texas Department of Insurance
Effective date: January 1, 1997
Filed: December 4, 1996
♦ ♦ ♦
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TABLES &
 GRAPHICS
Graphic material from the emergency, proposed, and adopted sections is published separately in
this tables and graphics section. Graphic material is arranged in this section in the following
order: Title Number, Part Number, Chapter Number and Section Number.
Graphic material is indicated in the text of the emergency, proposed, and adopted rules by the fol-
lowing tag: the word “Figure” followed by the TAC citation, rule number, and the appropriate sub-
section, paragraph, subparagraph, and so on. Multiple graphics in a rule are designated as










Agencies with statewide jurisdiction must give at least seven days notice before an impending meeting.
Institutions of higher education or political subdivisions covering all or part of four or more counties
(regional agencies) must post notice at least 72 hours before a scheduled m eting time. Some notices may be
received too late to be published before the meeting is held, but all notices are published in the Texas
Register.
Emergency meetings and agendas. Any of the governmental entities listed above must have notice of an
emergency meeting, an emergency revision to an agenda, and the reason for such emergency posted for at
least two hours before the meeting is convened. All emergency meeting notices filed by governmental
agencies will be published.
Posting of open meeting notices. All notices are posted on the bulletin board at the main office of the
Secretary of State in lobby of the James Earl Rudder Building, 1019 Brazos, Austin. These notices may
contain a more detailed agenda than what is published in the Texas Register.
Meeting Accessibility. Under the Americans with Disabilities Act, an individual with a disability must have
an equal opportunity for effective communication and participation in public meetings. Upon request,
agencies must provide auxiliary aids and services, such as interpreters for the deaf and hearing impaired,
readers, large print or braille documents. In determining type of auxiliary aid or service, agencies must give
primary consideration to the individual's request. Those requesting auxiliary aids or services should notify the
contact person listed on the meeting summary several days prior to the meeting by mail, telephone, or
RELAY Texas (1-800-735-2989).
State Office of Administrative Hearings
Monday, December 16, 1996, 9:00 a.m.




A Hearing on the Merits will be held at the above date and time
in SOAH Docket Number 473–96–2217; Petition of HOUSTON
LIGHTING & POWER COMPANY To Implement a Temporary
Surcharge/Refund (PUC Docket Number 16486).
Contact: J. Kay Trostle, 300 West 15th Street, Austin, Texas 78701–
1649, (512) 936–0728.
Filed: December 3, 1996, 3:47 p.m.
TRD-9617484
♦ ♦ ♦
Texas Department on Aging
Thursday, December 12, 1996, 9:30 a.m.




Call to order. Board position paper/s on Service Delivery; Board po-
sition paper/s on Managed Care; Board position paper/s on Improv-
ing Nursing Home Regulation; Discuss additional potential issues for
Board positions; Discuss future issues, including reauthorization of
Older Americans Act; Adjourn.
Contact: Mary Sapp, P.O. Box 12786, Austin, Texas 78751, (512)
444–2727.
Filed: December 4, 1996, 9:58 a.m.
TRD-9617526
♦ ♦ ♦
Texas Appraiser Licensing and Certification
Board
Wednesday, December 11, 1996, 1:30 p.m.




Call to order; discussion and possible action or adoption of recom-
mendations to the Texas Licensing and Certification Board concern-
ing complaint files numbered: 95–003, 95–005, 95–008, 95–011,
95–012, 95–021, 96–001, 96–003, 96–010, 96–012, 96–013, 96–
018, 96–019, 96–020, 96–022, 96–024, 96–025, 96–027, 96–028,
96–031,96–035, 97–001, 97–002, 97–003, 97–004, 97–005, 97–006,
97–007, 97–008, 97–009, and 97–010; discussion and possible ac-
tion regarding procedures and process for informal discussions; and
adjourn.
Contact: Renil C. Liner, P.O. Box 12188, Austin, Texas 78711–2188,
(512) 465–3950.
Filed: December 2, 1996, 3:53 p.m.
TRD-9617411
♦ ♦ ♦
Thursday, December 12, 1996, 8:00 a.m.




Call to order; consideration and possible adoption of the minutes
of the October 18, 1996, Education Committee meeting; discussion
and possible recommendations to the Texas Appraiser Licensing and
Certification Board concerning approval of courses for meeting qual-
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ifying (prelicensure) education and appraiser continuing education
(ACE) requirements; discussion and possible recommendations to
the Texas Appraiser Licensing and Certification Board concerning
distance education and the proposed AQB criteria; timeliness of US-
PAP courses; and other educational matters; adjourn.
Contact: Renil C. Liner, P.O. Box 12188, Austin, Texas 78711–2188,
(512) 465–3950.
Filed: December 2, 1996, 4:02 p.m.
TRD-9617431
♦ ♦ ♦
Thursday, December 12, 1996, 9:30 a.m.
TALCB Conference Room 235, 1101 Camino La Costa
Austin
AGENDA:
Call to order; comments by chairman; consideration and possible ap-
proval of the minutes of the October 18, 1996, TALCB meeting;
staff reports, including: active certifications/licenses; certifications/
licenses issued: applications; renewals; examinations; office reloca-
tion; experience verification audits; TALCB home page on the In-
ternet; governor’s Executive Development Program; and AARO ac-
tivities; Public hearing on proposed amendments to the Rules of the
Texas Appraiser Licensing and Certification Board, Title 22 Texas
Administrative Code (TAC) Chapter 151, Rules Relating to Prac-
tice and Procedure, §§151.1–151.30; Chapter 153, Rules Relating to
Provisions of the Texas Appraiser Licensing and Certification Act,
§§153.1–153.37; Chapter 155, Rules Relating to Standards of Prac-
tice, §155.1; and Chapter 157, Rules Relating to Professional Conduct
and Ethics, §§157.1–157.5, published in the November 12, 1996 issue
of theTexas Register(21 TexReg 11042–11056); discussion of pro-
posed amendments to the Rules of the Texas Appraiser Licensing and
Certification Board, Title 22 Texas Administrative Code (TAC) Chap-
ter 151, Rules Relating to Practice and Procedure, §§151.1–151.30;
Chapter 153, Rules Relating to Provisions of the Texas Appraiser Li-
censing and Certification Act, §§153.1–153.37; Chapter 155, Rules
Relating to Standards of Practice, §155.1; and chapter 157, Rules
Relating to Professional Conduct and Ethics, §§157.1–157.5, pub-
lished in the November 12, 1996 issue of theTexas Register(21
TexReg 11042–11056); discussion and possible action regarding the
FY-97 operating budget, FY–98 and FY-99 Legislative Appropriation
Request (LAR), and other fiscal matters; report from the Education
Committee; discussion and possible action concerning recommenda-
tions of the Education Committee regarding approval of courses for
meeting educational requirements, distance education and the pro-
posed AQB criteria; timeliness of USPAP courses, testing and other
educational matters; report from the Enforcement Committee; dis-
cussion and possible action concerning complaints numbered: 95–
003, 95–005, 95–008, 95–011, 95–012, 95–021, 96–001, 96–003,
96–010, 96–012, 96–013, 96–018, 96–019, 96–020, 96–022, 96–024,
96–025, 96–027, 96–028, 96–031,96–035, 97–001, 97–002, 97–003,
97–004, 97–005, 97–006, 97–007, 97–008, 97–009, and 97–010; and
possible action concerning licensure and certification by reciprocity
agreements between states, discussion and possible action concern-
ing: experience verification audits; letter from the Board of Tax Pro-
fessional Examiners, “non-eonomic highest and best use”; appraiser
trainee authorization and provisional licenses; and letter from Cliff
Reeves regarding appraiser trainees and the sponsors’ responsibili-
ties, comments and presentations from visitors; selection of dates of
subsequent meetings; adjourn.
Contact: Renil C. Liner, P.O. Box 12188, Austin, Texas 78711–2188,
(512) 465–3950.
Filed: December 2, 1996, 3:53 p.m.
TRD-9617412
♦ ♦ ♦
Interagency Council on Early Childhood Inter-
vention





Public comment. Discussion and approval of minutes from the
November 21, 1996 meeting. Discussion and approval of corrections
to the August 22, 1996 meeting minutes. Discussion and approval
of advisory committee and director’s forum report. Presentation and
discussion of annual internal audit report and guidelines. Discussion
and approval of staff recommendation on Partners with Children and
Families “Texas Tots” Publications. Discussion of the Legislative
Process Including Revisions to Chapter 73, Human Resources Code
and the Appropriations Process. Executive Session: Under authority
of the Open Meetings Act, §551.071, Government Code, to consult
with legal counsel regarding pending or contemplated litigation.
Reconvene for discussion and possible action on matters considered
in executive session.
Persons with disabilities who plan to attend the meeting and who
may need auxiliary aids or services are requested to contact Linda
Hill at least three days prior to the meeting so that arrangements can
be made.
Contact: Linda B. Hill, 4900 North Lamar, Austin, Texas 78751, (512)
424–6754.
Filed: December 3, 1996, 4:16 p.m.
TRD-9617490
♦ ♦ ♦
Advisory Commission on State Emergency Com-
munications
Thursday, December 12, 1996, 2:00 p.m.




The Commission Will Call the Meeting to Order and Recognize
Guests; Hear Public Comment; Hear Reports, Discuss and take
Commission Action, as Necessary: Capital Area Planning Coun-
cil’s Strategic Plan; Audits for Telephone Companies Remitting Sur-
charge: Approval of November 13, 1996 Commission Meetings Min-
utes; The Commission may meet in Executive Session on any of the
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items as authorized per Texas Open Meetings Act and pursuant to
Government Code 551, Subchapter D. 551.071, consultation with As-
sistant Attorneys General on pending or contemplated litigation or to
seek legal advice. Adjourn.
Persons requesting interpreter services for the hearing and speech
impaired should contact Velia Williams at (512) 305–6933 at least
two days prior to the meeting.
Contact: Velia Williams, 333 Guadalupe Street, Austin, Texas 78701,
(5120 305–6933.
Filed: December 3, 1996, 4:41 p.m.
TRD-9617492
♦ ♦ ♦
Employees Retirement System of Texas
Tuesday, December 10, 1996, 1:00 p.m.




Status Reports on Audit Activities;
a) Fiscal Year 1997 Internal Audit Plan,
b) Deloitte & Touche Recommendations from Fiscal Year 1995
c) Internal Audit Recommendations from Prior Fiscal Years
d) State Auditor Recommendations from Prior Fiscal Years
2. Future Meeting Date
3. Adjournment
Contact: William S. Nail, 18th and Brazos Street, Austin, Texas
78701, (512) 867–3336.
Filed: December 2, 1996, 2:47 p.m.
TRD-9617385
♦ ♦ ♦
Wednesday, December 11, 1996, 9:00 a.m.




1. Call to Order
2. Proposed Legislation for the 75th Texas Legislature, Regular
Session
3. Adjournment
Contact: William S. Nail, 18th and Brazos Street, Austin, Texas
78701, (512) 867–3336.
Filed: December 2, 1996, 2:45 p.m.
TRD-9617384
♦ ♦ ♦
Wednesday, December 11, 1996, 1:00 p.m., Meeting will re-
convene on Thursday, December 12, 1996 at 9:00 a.m.




Approval of Minutes; Investment of the System’s Assets; Recom-
mended Revisions to the Investment Policy; Adoption of Amendment
to Trustee Rule 34 TAC §65.3 Relating to Records of System; Adop-
tion of Amendment to Trustee Rule 34 TAC §67.87 Relating to Oral
Argument before Board; Appointment to ERS Medical Board; Selec-
tion of Auditing Firm to Conduct Annual Audit of Administrator’s
Operations Regarding Texas Employees Uniform Group Insurance
Program (UGIP); Approval To Designate Dental Indemnity Plan as
Self-Funded Optional Plan under UGIP; Review of Health Mainte-
nance Organizations (HMOs) Application Criteria for Fiscal Year
1998; Consideration of Actuarial Valuation as of August 31, 1996 of
Retirement Funds Administered by ERS and Actuarial Assumptions
and Methods; Action Authorizing Supplemental One-Time Payment;
Funding Adjustment in Retirement Annuity Reserve Account; Leg-
islative Proposals for 75th Texas Legislature; Status Report on Audit
Activities; Executive Director’s Report; Next Trustee Meeting Date:
Appeals of Contested Cases; Adjournment.
Contact: William S. Nail, 18th and Brazos Street, Austin, Texas
78701, (512) 867–3336.
Filed: December 2, 1996, 2:47 p.m.
TRD-9617386
♦ ♦ ♦
State Employee Charitable Campaign
Wednesday, December 18, 1996, 12:00 p.m.
1212 North Velasco, Suite 210
Angleton
Local Employee Committee Brazoria County
AGENDA:
I. Call to order
II. Review of minutes of July 24, 1996
III. Review Campaign Year
IV. Update on Final Campaign Numbers
V. Committee Appreciation
VI. Next Meeting and Agenda Schedule
Contact: Esther Bernard, P.O. Box 1959, Angleton, Texas 77516–
1959, (409) 849–9402.
Filed: December 3, 1996, 10:17 a.m.
TRD-9617449
♦ ♦ ♦
Finance Commission of Texas
Thursday, December 12, 1996, 4:00 p.m.
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William F. Aldridge Hearing Room, Finance Commission Building,




A. Review and Approval of Minutes of the August 22, 1996 Audit
Committee Meeting.
B. Review and Approval of Minutes of the October 30, 1996 Audit
Committee Meeting.
C. Discussion of and Possible Vote to Recommend Approval of Risk
Assessment and Audit Plan Prepared by Internal Auditors for the
Department of Banking
Contact: Everette D. Jobe, 2601 North Lamar Boulevard, Austin,
Texas 78705, (512) 475–1300.
Filed: December 2, 1996, 11:15 a.m.
TRD-9617383
♦ ♦ ♦
Friday, December 13, 1996, 8:30 a.m.
Capitol Extension Building, Senate Committee Room, E1.016
Austin
AGENDA:
A. Review and Approval of Minutes of the November 1, 1996 Finance
Commission Meeting
B. Finance Commission Matters:
1. Discussion of and Possible Vote to Approve Risk Assessment
and Audit Plan Prepared by Internal Auditors for the Department of
Banking
2. Discussion of and Possible Vote on Finance Commission Building
Repairs.
3. Update and Possible Vote on Project to Fulfill Finance Commis-
sion Responsibility Under §1.011(f) of the Texas Banking Act.
4. Discussion of and Possible Vote to Purchase Directors and Officers
Insurance.
5. Discussion of and Possible Vote to Renew Appointment of Mr.
J. Mitchell, Radar Funeral Home, Kilgore, Texas, as the Industry
Representative on the Guaranty Fund Advisory Council.
6. Ethics Commission Presentation.
C. Report from the Banking Department; Industry Status; Depart-
mental Operations.
1. Discussion of and Vote to Publish for Comment Proposed
Amendment to §3.36 Concerning Assessment Fees.
2. Discussion of and Vote to Publish for Comment Proposed
Amendment to §15.5 Concerning Public Notice.
3. Discussion of and Vote to Publish for Comment Proposed New
§§15.101 et seq. Concerning Mergers; Share Exchanges; Purchase
and Assumption; Conversions.
4. New Rules Adopted by Commissioner-Adopted Amendments to
7 TAC §25.25, Concerning Conversion from Trust-Funded Prepaid
Funeral Contracts to Insurance Funded.
D. Report from the Savings and Loan Department: Industry Status;
Departmental Operations
1. Discussion of and Vote to Adopt Amendments to §65.17, §77.31,
§75.81, §75.89 and §79.99.
2. Discussion of and Vote to Adopt Repeal of §79.104.
E. Report from the Office of Consumer Credit Commissioner:
Industry Status; Departmental Operations; Report on Follow-up Audit
from State Auditor’s Office.
1. Discussion of and Vote to Repropose New Subchapter C, §1.401,
et seq. Concerning Model Provisions for Motor Vehicle Installment
Sales Contracts
2. Discussion of and Vote to Approve Response to Request for Credit
Code Interpretation Number 96–1, Concerning Loan Fees.
F. Executive Session.
Contact: Everette D. Jobe, 2601 North Lamar Boulevard, Austin,
Texas 78705, (512) 475–1300.
Filed: December 2, 1996, 11:15 a.m.
TRD-9617382
♦ ♦ ♦
Office of the Governor
Wednesday, December 18, 1996, 10:00 a.m.-Rescheduled
from October 29, 1996.
Texas State Capitol Extension, Room E1.012, West 15th Street and
Congress Avenue
Austin
Inaugural Endowment Fund Committee
AGENDA:
I. Call to order — Mrs. Laura Bush, Chair/Approval of minutes of
April 24, 1996.
II. Review of “Memorandum of Understanding” with Secretary of
State’s office regarding method of disbursement of funds. Committee
action authorizing the Chair to sign “Memorandum of Understand-
ing”.
III. Committee action authorizing the Chair to oversee the required
preparation and filing of report with the Secretary of State regarding
expenditures through August 20, 1996, (40l.011(f)).
IV. Discussion and possible action on the following requests for
funding:
A. Proposal for Conservation of the E.E. Myers Capitol Drawings.
B. Proposal for planning grant for the Teas State History Museum.
C. Proposal for grants to rural Texas libraries.
D. Proposal for furnishings and equipment for the Texas Historical
Commission Library and Research Center.
E. Proposal for furnishings restoration and structural repair for Texas
Historical Commission Christianson-Leberman Building.
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F. Proposal for Historical Markers 2000 Project.
V. Committee action authorizing expenditures for the Inaugural
Endowment Fund by Mrs. Bush.
VI. Scheduling of future meetings.
VII. Adjournment.
Contact: Pam Willeford, 2511 McCullough Street, Austin, Texas
78703, (512) 473–8887.
Filed: December 2, 1996, 3:55 p.m.
TRD-9617414
♦ ♦ ♦
Texas Department of Health
Wednesday, December 11, 1996, 9:00 a.m.
Moreton Building, Room M-739, Texas Department of Health, 1100
West 49th Street
Austin
Prostate Cancer Advisory Committee
AGENDA:
The committee will meet to discuss and possibly act on: approval
of minutes of the September 24, 1996 meeting; early detection of
prostate cancer (controversies in early detection; and presentation of
patient education materials); rationale for the Preventive Health Task
Force (recommendations on Prostate cancer); social marketing (ad-
vertising with integrity); prevention of prostate cancer (epidemiology
of prostate cancer); agency overview of the Texas Cancer Council;
Prostate Cancer Education Program in Massachusetts (Massachusetts’
Experience); treatment of prostate cancer (presentation of American
Urological Association (AUA) guidelines; and results of the prostate
study in Texas (PIVOT)); prostate cancer costs in Texas; preven-
tion and treatment of prostate cancer (question and answer session);
initiative to provide patient education resource office (webpage 1–
800–service); barriers to health education in the African American
Community; prostate cancer awareness week in June 1997 (message
for public information campaign, update, and suggestions for activi-
ties); public comments; set agenda for next meeting on February 18,
1997, and evaluation of December 11, 1996 meeting.
To request accommodation under the ADA, please contact Lonzo
Kerr, ADA Coordinator in the Office of Civil Rights at (512) 458–
7627 or TDD at (512) 458–7708 at least two days prior to the meeting.
Contact: Betty Flores, 1100 West 49th Street, Austin, Texas 78756,
(512) 458–7534.
Filed: December 3, 1996, 3:49 p.m.
TRD-9617489
♦ ♦ ♦
Statewide Health Coordinating Council
Wednesday, December 11, 1996, 1:00 p.m.
Joe C. Thompson Conference Center, Room 2.122, University of
Texas at Austin, 26th and Red River Streets
Austin
AGENDA:
The council will discuss and possibly act on: approval of minutes
of the October 22, 1996, meeting; Ad Hoc Committee work on
local health departments and hospital closure and/or reconfigurations;
presentation of issues in local public health; presentation of issues
in hospital conversions from non-profit to for-profit status; Ad
Hoc committee issue paper and recommendations; time line for
publication and dissemination of Ad Hoc Committee issue paper;
and presentation of the State Health Plan.
To request accommodation under the ADA, please contact Lonzo
Kerr, ADA Coordinator in the Office of Civil Rights at (512) 458–
7627 or TDD at (512) 458–7708 at least two days prior to the meeting.
Contact: Gly Kovalik, 1100 West 49th Street, Austin, Texas 78756,
(512) 458–7261.
Filed: December 3, 1996, 3:48 p.m.
TRD-9617486
♦ ♦ ♦
Texas Juvenile Probation Commission/ Texas De-
partment of Protective and Regulatory Services
Tuesday, December 10, 1996, 3:00 p.m.




I. Call to Order
II. Introductions
III. Tour of Dallas County Juvenile Probation Facilities
IV. Dallas County Juvenile Department Sex Offender Program
Overview
V. Public Comment
VI. Travel to DPRS facility for dinner
VII. TDPRS Incest Group Treatment Program
VIII. Adjourn
Contact: Vicki Wright, 4900 North Lamar Boulevard, Austin, Texas
(512) 424–6700.
Filed: December 2, 1996, 4:01 p.m.
TRD-9617429
♦ ♦ ♦
Texas Board of Professional Land Surveying
Saturday, December 14, 1996, 9:00 a.m.




Introductions, approval of the October 18, 1996 minutes, the Board
will consider and act upon the following matters: Director’s Report:
registration, renewals and fees, active complaints and show cause
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actions; Committee reports: examinations, continuing education,
highway issues, oil well issues, rules; possible adoption of Board
Rule 663.13 and 663.21 and possible proposal of rule concerning
non-defined work; correspondence: knowledge/academic based FS
examinations, investigator, penalty fees associated with violations,
joint mortgage agreement with American Surveyors and Mappers
Council, courses that meet requirements of Section 15, calculators
used in examinations.
Persons with disabilities who plan to attend this meeting and who
may need auxiliary aids or services such as interpreters for persons
who are deaf or hearing impaired, readers, large print or braille, are
requested to contact Sandy Smith at 452–9427 two work days prior
to the meeting so that appropriate arrangements can be made.
Contact: Sandy Smith, 7701 North Lamar, Suite 400, Austin, Texas
78752
Filed: December 3, 1996, 10:11 a.m.
TRD-9617441
♦ ♦ ♦
Texas Commission on Law Enforcement Officer
Standards and Education
Thursday, December 12, 1996, 10:30 a.m.
Room E2.028, Capitol Extension
Austin
Texas Peace Officer’s Memorial Advisory Committee
AGENDA:
Call to order, roll call of members, welcoming remarks, and
introduction of new Committee member.
Approval of the minutes of the June 21, 1996, POMAC meeting.
Election of Officers for 1997
Fundraising reports
Reports and comments from Committee members
Set meeting date(s) and locations(s) for upcoming meeting(s)
Adjourn
Contact: Vera Kocian, 6330 US Highway 290 East, #200, Austin,
Texas 78723, (512) 406–3613.
Filed: December 2, 1996, 5:16 p.m.
TRD-9617438
♦ ♦ ♦
Thursday, December 12, 1996, 1:30 p.m.
Room E2.028, Capitol Extension
Austin
AGENDA:
Call to order, invocation, Pledge of Allegiance, welcoming remarks;
Executive Director’s Report; Financial Report; Texas Peace Officers’
Memorial Fund Raising Report; Staff Reports; Texas Jail Network
presentation; Discussion of drafts of proposed new §§217.96, 219.77,
219.78, amendments to §219.70, and repeal of §§211.77 and 211.78;
Discussion of final adoption of amendments to §§229.1, 229.5, and
229.20, and adjourn.
Contact: Vera Kocian, 6330 US Highway 290 East, #200, Austin,
Texas 78723, (512) 406–3613.
Filed: December 2, 1996, 5:16 p.m.
TRD-9617436
♦ ♦ ♦
Friday, December 13, 1996, 9:30 a.m.
Room E2.028, Capitol Extension
Austin
AGENDA:
Call to order, invocation, Pledge of Allegiance, welcoming remarks,
Approval of minutes of the September 12–13, 1996 Commission
meetings; Service awards to TCLEOSE employees; Receive Bill
Blackwood LEMIT annual report; Discussion and take action on
drafts of proposed new §§217.96, 219.77, 219.78 amendments to
§219.70 and repeal of §§211.96, 211.77, and 211.78; Discussion and
take action on final adoption of amendments to §§229.1, 229.5, and
229.20; Set meeting date and location of March 1997 Commission
meeting; Take license action on Final Orders and Agreed Final
Order for revocation and suspension of licenses; Receive report on
permanent voluntary surrenders of licenses; Receive comments on
any subject without discussion; and adjourn.
Contact: Vera Kocian, 6330 US Highway 290 East, #200, Austin,
Texas 78723, (512) 406–3613.
Filed: December 2, 1996, 5:16 p.m.
TRD-9617437
♦ ♦ ♦
Board of Law Examiners
Friday, December 13, 1996, 8:30 a.m.




The hearings panel will hold public hearings and conduct delibera-
tions, including the consideration of proposed agreed orders, on the
character and fitness of the following applicants, declarants and/or
probationary: Henry Coe; Ken Jones; Emily Munos; Collette Val-
lot; Leanna Marchand; Michele Baldassano; Frank King; Ben King.
(Character and fitness deliberations may be conducted in executive
session, pursuant to §82.003(a), Texas Government Code).
Contact: Rachael Martin, P.O. box 13486, Austin, Texas 78711, (512)
463–1621.
Filed: December 3, 1996, 11:50 a.m.
TRD-9617460
♦ ♦ ♦
Texas Mental Health and Mental Retardation
Board
Wednesday, December 11, 1996, 9:00 a.m.
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909 West 45th Street, Auditorium
Austin
Audit and Financial Oversight Committee
AGENDA:
1. Citizen’s Comments
2. Audit Activity Update
3. Consideration of Approval of FY 1997 Budget of the Office of
Internal Audit
If ADA assistance or deaf interpreters are required, notify TXMHMR,
(512) 206–4506, (voice of RELAY TEXAS), Ellen Hurst, 72 hours
prior to the meeting.
Contact: Ellen Hurst, P.O. Box 12668, Austin, Texas 78711, (512)
206–4506.
Filed: December 3, 1996, 11:19 a.m.
TRD-9617454
♦ ♦ ♦
Wednesday, December 11, 1996, 9:30 a.m.
909 West 45th Street, Auditorium
Austin
Business and Asset Management Committee
AGENDA:
1. Citizen’s Comments
2. Status of Major Construction Projects
3. Update on Real Property Transactions Previously Approved by
the Board: Sale of a One Acre Parcel at Big Spring State Hospital;
Conveyance of Approximately Nine Acres at Fort Worth State School
to the Texas General Services Commission; Sale of Approximately
23 Acres of Land at the San Antonio State Hospital; Lease of Five
Acres at the Corpus Christi State School; Lease of Approximately
0.9 Acres of Property at Waco Center for Youth; Implementation of
the Asset Management Policy.
4. Report of FY 1996 Budget Adjustments made by the Commis-
sioner.
5. Consideration of Approval of FY 1997 Operating Budget Adjust-
ments.
6. Consideration of Approval of the Transfer to Harris County
MHMRA of the Proceed of the Sale of the TRIMS Building.
7. Consideration of a Resolution to Approve a Lease of Approxi-
mately 11 Acres of Real Property at Denton State School to the City
of Denton.
8. Consideration of Items Regarding the Conveyance of Approxi-
mately 200 Acres at Travis State School to Vision Village, Inc.
9. Consideration of Items Regarding Central Park in Austin, Texas.
10. Consideration of Items Related to the Lease of the Triangle
Property in Austin, Texas.
11. Consideration of Approval of a Capital Improvement Project on
the Kerrville State Hospital Campus, the Renovation of One Wing of
Building 603 for the Purpose of a Family Overnight Facility.
If ADA assistance or deaf interpreters are required, notify TXMHMR,
(512) 206–4506, (voice of RELAY TEXAS), Ellen Hurst, 72 hours
prior to the meeting.
Contact: Ellen Hurst, P.O. Box 12668, Austin, Texas 78711, (512)
206–4506.
Filed: December 3, 1996, 11:19 a.m.
TRD-9617458
♦ ♦ ♦
Wednesday, December 11, 1996, 11:00 a.m.





2. Update Regarding the Analysis of Costs of State-operated Small
ICF-MR Facilities
3. Consideration of Approval of Adoption of New §§409.401–
409.406 of Chapter 409, Subchapter K, Governing TDMHMR
Standards for Behavioral Health Services by Medicaid Managed Care
Organizations.
4. Consideration of Approval of Adoption of Amendments to
§409.374 of Chapter 409, Subchapter J, Governing Reimbursement
for Services in Institutions for Mental Diseases (IMD).
5. Consideration of Approval of Adoption of Amendments to
§§406.201–406.204, 406.214, 406.216, and 406.217 of Chapter 406,
Subchapter E, Governing ICF/MR Eligibility and Review.
6. Review and Approval of Medicaid Reimbursement Rates for
Campus-based State-Operated Intermediate Care Facilities/Mental
Retardation (ICF/MR) for the Period May 1, 1996, through December
31, 1996.
7. Review and Approval of Medicaid Reimbursement Rates for
Case Management for Persons with Chronic Mental Illness and for
Case Management for Individuals who have Mental Retardation or
a Related Condition for the Period December 1, 1996, through
November 30, 1997.
If ADA assistance or deaf interpreters are required, notify TXMHMR,
(512) 206–4506, (voice of RELAY TEXAS), Ellen Hurst, 72 hours
prior to the meeting.
Contact: Ellen Hurst, P.O. Box 12668, Austin, Texas 78711, (512)
206–4506.
Filed: December 3, 1996, 11:20 a.m.
TRD-9617457
♦ ♦ ♦
Wednesday, December 11, 1996, 1:00 p.m.
909 West 45th Street, Auditorium
Austin
Planning and Policy Development Committee
AGENDA:
1. Citizen’s Comments.
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2. Update Regarding State Facilities Governing Body Activities.
3. Legislative Update.
4. Presentation Regarding the Issue of Civil Commitment of Sex
Offenders.
5. Consideration of Approval of the Long Term Care Plan for
FY 1998–1999 for People with Mental Retardation and Related
Conditions.
6. Consideration of Approval of the Appointment of New Members
to the Medical Advisory Committee.
7. Consideration of Charges to be Given to the Citizens Planning
Advisory Committee.
8. Consideration of Approval of Adoption of New §§401.456 and
401.458 and Amendments to Chapter 401, Subchapter G, Governing
Community Mental Health and Mental Retardation Centers, with the
Contemporaneous Repeal of Existing §§401.456 and 401.458.
9. Consideration of Approval of the HB 2377 Report to the
Legislature.
10. Consideration of Approval of Adoption of New Chapter 408,
Subchapter B, Governing Community Mental Health and Mental
Retardation Standards.
11. Consideration of Approval of Modification of Johnson County
MHMR Center’s Existing Approved Plan to Expand to Provide
Mental Health Services to Navarro County.
12. Consideration of Approval of a Report on SCR 88 Diagnosis
Pilots to be Forwarded to the Legislature.
13. Consideration of Approval of Information Services Strategic
Plan and Approval of Conformance of the Biennial Operating
Plan Amendment For Submission to the Department of Information
Resources and the Health and Human Services.
If ADA assistance or deaf interpreters are required, notify TXMHMR,
(512) 206–4506, (voice of RELAY TEXAS), Ellen Hurst, 72 hours
prior to the meeting.
Contact: Ellen Hurst, P.O. Box 12668, Austin, Texas 78711, (512)
206–4506.
Filed: December 3, 1996, 11:19 a.m.
TRD-9617456
♦ ♦ ♦
Thursday, December 12, 1996, 9:30 a.m.
909 West 45th Street, Auditorium
Austin
AGENDA:
I. Call to Order, Roll Call
II. Citizen’s Comments
III. Approval of the Minutes of the October 3, 1996 Meeting.
IV. Issues to be Considered: Chairman’s Report: Announcement
of New Appointments to the Medical Advisory Committee; Update
on the Development of Board of Trustee Training Curriculum; Res-
olution Honoring Rio Grande State Center for Achieving Accred-
itation with Commendation from JCAHO, Commissioner’s Report:
Medical Director’s Report; Presentation on TDMHMR and TCADA
Collaborative Community Behavioral Health Pilots; Consideration of
Approval of: FY 1997 Operating Budget Adjustments; Transfer to
Harris County MHMRA of the Proceeds of the Sale of the TRIMS
Building; a Resolution to Approve a Lease of Approximately 11
Acres of Real Property at Denton State School to the City of Denton;
of Items Regarding the Conveyance of Approximately 200 Acres
at Travis State School to Vision Village, Inc.; of Items Regarding
Central Park in Austin, Texas; of Items Related to the Lease of the
Triangle Property in Austin, Texas; a Capital Improvement Project
on the Kerrville State Hospital Campus, the Renovation of One Wing
of Building 603 for the Purpose of a Family Overnight Facility;
Adoption of New §§409.4011–409.406 of chapter 409, Subchapter
K, Governing TDHMHMR Standards for Behavioral Health Services
by Medicaid managed Care Organizations; Adoption of Amendments
to §409.374 to Chapter 409, Subchapter J, Governing Reimbursement
for Services in Institutions for Mental Diseases (IMD); Adoption of
Amendments to §§406.201–406.204, 406.214, 406.216 and 406.217
of Chapter 406, Subchapter E, Governing ICF/MR Eligibility and Re-
view; Review and Approval of Medicaid Reimbursement Rates for
Campus-based State —Operated Intermediate Care Facilities/Mental
Retardation (ICF/MR) for the Period May 1, 1996, through December
31, 1996; Review and Approval of Medicaid Reimbursement Rates
for Case Management for Persons with Chronic Mental Illness and
for Case Management for Individuals who have Mental Retardation
or a Related Condition for the Period December 1, 1996, through
November 30, 1997; Long Term Care Plan for FY 1998–1999 for
People with Mental Retardation and Related Conditions; Charges to
be Given to the Citizen’s Planning Advisory Committee; Adoption
of New §§401.456 and 401.458; and Amendments to Chapter 401,
Subchahpter G, Governing Community Mental Health and Mental
Retardation Centers, with the Contemporaneous Repeal of Exisint
§§401.456 and 401.458; HB 2377 Report to the Legislature; Adoption
of New Chapter 408, Subchapter B, Governing Community Mental
Health and Mental Retardation Standards; Modification of Johnson
County MHMR Center’s Existing Approved Plan to Expand to Pro-
vide Mental Health Services to Navarro County; Report on SCR 88
Dual Diagnosis Pilots to be Forwarded to the Legislature; Information
Services Strategic Plan and Approval of Conformance of the Bien-
nial Operating Plan Amendment for Submission to the Department
of Information Resources and the Health and Human Services.
If ADA assistance or deaf interpreters are required, notify TXMHMR,
(512) 206–4506, (voice of RELAY TEXAS), Ellen Hurst, 72 hours
prior to the meeting.
Contact: Ellen Hurst, P.O. Box 12668, Austin,Texas 78711, (512)
206–4506.
Filed: December 3, 1996, 11:19 a.m.
TRD-9617455
♦ ♦ ♦
Texas Natural Resource Conservation Commis-
sion
Wednesday, December 11, 1996, Noon
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The Used Oil Grant Program Advisory Committee will hold its next
meeting on December 11, 1996, 12:00–5:00, at the Austin Convention
Center, Level, Rooms 4B and 4C. The meeting will open with a
welcome and introductions from Cindy Morphew, Presiding Officer.
Minutes of the November 21, 1996 meeting will be considered.
The committee will continue the review of grant application and
will discuss draft financial responsibility rules, as presented by Ray
Austin, TNRCC. Public comments are welcom.
Contact: Debbra Bohl,, P.O. Box 13087, Mail Code 124, Austin,
Texas 78711, (512) 239–6008.
Filed: December 4, 1996, 9:51 a.m.
TRD-9617518
♦ ♦ ♦
Monday, January 6, 1997, 10:00 a.m.
Building C, Room 131E, TNRCC Park 35 Circle Office Complex,
12124 North Interstate 35
Austin
AGENDA:
SOAH Docket Number 582–96–1476; TNRCC Docket Number
96–1090–DIS; FORT BEND COUNTY MUNICIPAL UTILITY
DISTRICT Number 19; for a hearing before an Administrative Law
Judge of the State Office of Administrative Hearings (SOAH) on a
revised application for authority to adopt and impose non-uniform
operation and maintenance standby fees on undeveloped property in
Fort Bend County Municipal Utility District Number 19 for a three-
year period. The District’s revised application requests authorization
to levy a non-uniform Operations and Maintenance standby fee as
follows: A. $185.30 per vacant equivalent single family connection
(ESFC) per year in Riverwood Village, Sections One and Three; B.
$8.65 per vacant ESFC per year in the 124.634 unimproved acreage.
Contact: Office of Public Assistance, MC-108, P.O. Box 13087,
Austin, Texas 78711–3087, 1–800–687–4040.
Filed: December 2, 1996, 3:55 p.m.
TRD-9617416
♦ ♦ ♦
Wednesday, January 8, 1997, 9:00 a.m.
City Hall, 1300 7th Street
Wichita Falls
AGENDA:
For a hearing before an administrative law judge of the State Office
of Administrative Hearings on an application by Bell Processing,
Inc., Proposed Municipal Solid Waste Permit Amendment Number
MSW1827–B, to authorize an increase in the vertical height of the
facility, an expansion of the disposal footprint, and a continuation of
operations at their existing Type IV (Landfill) municipal solid waste
management facility. The facility covers about 60.36 acres of land
and will be authorized to receive about 82.4 tons of municipal solid
waste per day for disposal or other processing. The facility is located
about 4,000 feet west of Farm to Market road 1634, about 1.5 miles
north of U.S. Highway 277, and six miles west of the center of
Wichita Falls, in Wichita County, Texas.
Contact: SOAH Docket Clerk, 300 West 15th, Suite 502, Austin,
Texas 78701, (512) 475–4993.
Filed: December 2, 1996, 4:23 p.m.
TRD-9617434
♦ ♦ ♦
Texas State Board of Examiners of Perfusionists
Thursday, December 12, 1996, 9:00 a.m.




The committee will discuss and possibly act on: examination
contract; and set next meeting date.
To request accommodation under the ADA, please contact Lonzo
Kerr, ADA Coordinator in the Office of Civil Rights at (512) 458–
7627 or TDD at (512) 458–7708 at least two days prior to the meeting.
Contact: Jo Whittenberg, 1100 West 49th Street, Austin, Texas
78756, (512) 834–6751.
Filed: December 3, 1996, 3:48 p.m.
TRD-9617488
♦ ♦ ♦
Thursday, December 12, 1996. 10:00 a.m.




The board will discuss and possibly act on: approval of minutes
from the August 28, 1996 meeting; chairman’s report; resolutions of
appreciation for Celeste A. Langley, Willie B. “Randy” Randolph,
and Carlos H. Corral, M.D.; division director’s report; program
director’s report; examination contract; and set next meeting date.
To request accommodation under the ADA, please contact Lonzo
Kerr, ADA Coordinator in the Office of Civil Rights at (512) 458–
7627 or TDD at (512) 458–7708 at least two days prior to the meeting.
Contact: Jo Whittenberg, 1100 West 49th Street, Austin, Texas
78756, (512) 834–6751.
Filed: December 3, 1996, 3:48 p.m.
TRD-9617487
♦ ♦ ♦
Texas Property and Casualty Insurance Guar-
anty Association
Thursday, December 12, 1996, 9:00 a.m.




OPEN MEETINGS December 10, 1996 21 TexReg 11879
The Texas Property and Casualty Insurance Guaranty Association
Board of Directors will meet to call the meeting to order, read
the Antitrust Statement, public participation, approve minutes of the
October 31, 1996 Board Meeting, Action items- discuss and take
possible action on the following: Nominating Committee report,
Executive Committee report, (Governmental Affairs Task Force
Report, Legal and Claims Committee report, Financial presentation-
discuss and take possible action on the following: Investment
Policy changes, 1997 Budget, Informational items- Brochures and
Membership Report review, Executive Director’s report: 1996
goals, Challenges and Objectives, Executive Session- Conservator/
Regulator’s report, Attorney’s report, Personnel issues, and discuss
and take possible action on the items considered in Executive Session.
Contact: Marvin Kelly, 9420 Research Boulevard, Echelon III, Suite
400, Austin, Texas 78759, (512) 345–9335.
Filed: December 4, 1996, 10:07 a.m.
TRD-9617534
♦ ♦ ♦
Texas Public Finance Authority
Friday, December 11, 1996, 10:30 a.m.





1. Call to order.
2. Approval of Minutes of the November 1, 1996 Board Meeting.
3. Consider amending the contract with Fulbright & Jaworski for
special tax compliance services required to establish an Escrow Fund
to defease general obligation bonds issued on behalf of the Texas
National Research Laboratory Commission for the Superconducting
Supercollider Project.
4. Consider status of the Texas Public Finance Authority’s co-
financial advisor contract with Taylor Pruitt.
5. consider procedures for the appointment of an Executive Director
and related matters.
6. Executive Session to consider applications for the position of Exec-
utive Director in accordance with Texas Government Code, §551.074.
7. Other business.
8. Adjourn.
Persons with disabilities, who have special communication or other
needs, who are planning to attend the meeting should contact Jeanine
Barron or Marce Watkins at 512/463–5544. Requests should be made
as fare in advance as possible.
Contact: Jeanine Barron, 300 West 15th Street, Suite 411, Austin,
Texas 78701, (512) 463–5544.
Filed: December 3, 1996, 10:38 a.m.
TRD-9617450
♦ ♦ ♦
Public Utility Commission of Texas
Friday, December 20, 1996, 9:00 a.m.




A Hearing on the Merits will be held by the State Office of
Administrative Hearings in Docket Number 16706– Application of
AccuTel of Texas, Inc. for a Service Provider Certificate of Operating
Authority. Applicant seeks authority to provide resold local services.
This includes, but is not limited to, monthly recurring, flat rate local
exchange service, extended area service, extended metro service,
toll restriction, call control options, tone dialing, custom calling
services, Caller ID and any other services which are available for
resale from the underlying incumbent local exchange carrier or other
carriers authorized to do business within the designated service area
as a service provider pursuant to the PURA 95 and the Federal
Telecommunications Act of 1996. Applicant’s requested geographic
area follows the boundaries of the existing service areas of the
following local exchange carriers: Southwestern Bell Telephone
Company: GTE Southwest, Inc.; Central Telephone Company of
Texas; United Telephone of Texas; Sugarland Telephone Company;
Lufkin-Conroe Telephone Exchange, Inc.; any other eligible local
exchange carrier providing in excess of 31,000 access lines. Persons
who wish to intervene or otherwise participate in these proceedings
should make appropriate filings or comments to the Commission by
December 13, 1996.
Contact: Paula Mueller, 1701 North Congress Avenue, Austin, Texas
78701, (512) 963–7145.
Filed: December 2, 1996, 11:14 a.m.
TRD-9617381
♦ ♦ ♦
Monday, December 23, 1996, 9:00 a.m.
1701 North Congress Avenue
Austin
AGENDA:
A Hearing on the Merits will be held by the State Office of
Administrative Hearings in Docket Number 16720– Application of
MSN Communications, Inc. for a Service Provider Certificate of
Operating Authority. Applicant will be reselling local exchange
service as a reseller of services provided by Southwestern Bell
Telephone Company and other similar providers of such service.
Applicant’s requested servcie area is the entire state of Texas except
for areas served by carriers with fewer than 31,000 access lines in
the State of Texas. Initial activities shall be in counties which are
served by Southwestern Bell Telepohone Company and other local
echange carriers with more than 31,000 access lines in the State of
Texas. Persons who wish to intervene or otherwise participate in
these proceeddings should make appropriate filings of comments to
the Commission by December 18, 1996.
Contact: Paula Mueller, 1701 North Congress Avenue, Austin, Texas
78701, (512) 963–7145.
Filed: December 4, 1996, 11:33 a.m.
TRD-9617548
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♦ ♦ ♦
Texas Council on Purchasing from People with
Disabilities
Friday, December 13, 1996, 10:00 a.m.




Introduction of members, staff and guests; Approval of Minutes
from September 6, 1996 Open Meeting; Consideration of Pricing
Subcommittee Recommendations:
Item 1. Discussion and Action on New Service Contracts completed
Under Temporary Authority.
Item 2. Discussion and Action on New Services
Item 3. Discussion and Action on Renewal Services
Item 4. Discussion and Action on New Products
Item 5. Discussion and Action on Product Changes and Revisions
Consideration of Repealed and Proposed Council Administrative
Rules;
Consideration of council Mission Statement and Objectives;
Presentation of TIBH Industries, Inc. Quarterly Activity Report;
Presentation of Enclave concept by TIBH Industries, Inc.;
Discussion of Future Projects for Subcommittees;
1997 Quarterly Meeting Dates to Be Scheduled;
Public Comment Period; and
Suggested Agenda Items for Future Consideration
Contact: Rose-Michel Munguia, 1711 San Jacinto, Austin, Texas
78701, (512) 463–6422.
Filed: December 3, 1996, 10:11 a.m.
TRD-9617440
♦ ♦ ♦
Railroad Commission of Texas
Thursday-Friday, December 12–13, 1996, 8:30 a.m.




The Railroad Commission of Texas is sponsoring the Natural Gas
Gathering Technical Conference to explore the technical, legal and
economic issues related to natural gas gathering.
Contact: Steve Pitner, P.O. Box 12967, Austin, Texas 78711–2967,
(512) 463–6946.
Filed: December 2, 1996, 4:22 p.m.
TRD-9617433
♦ ♦ ♦
Structural Pest Control Board
Thursday, December 12, 1996, 9:00 a.m.





I. Approval of Board Minutes of September 24, 1996.
II. Public Comment and Public Hearing on §599.7, Posting Notice of
Inspection.
III. Consider for Adoption §599.7, Posting Notice of Inspection.
IV. Discussion by Darrel Hutto on Home Study Courses, Consumer
Information Sheet Changes to the Examinations.
V. Review of Agreed Administrative Penalties and Consent Agree-
ments.
VI. Appoint Committee to Review the Examination Process.
VII. Discussion of Amendments to 593.24, Criteria and Evaluation
of Continuing Education Regarding Deletion of Evaluation Form by
Participants and Attendance Records.
VIII. Discussion of Vector Control.
IX. Executive Director’s Report.
X. Set Date for Next Board Meeting.
Contact: Benny Mathis, 1106 Clayton Lane, Austin, Texas 78723,
(512) 451–7200.




Tuesday, December 10, 1996, 9:00 a.m.




Prior meeting notes; Public Comment; Staff reports, update on activ-
ities relating to Skills Development Fund and other activities as de-
termined by the Acting Executive Director; Discussion, consideration
and possible action regarding potential and pending applications for
certification and recommendations to the Governor of local workforce
development boards for certification; Discussion of Texas council on
Workforce and Economic Competitiveness Meeting of December 5–
6; Discussion, consideration and possible action on proposed publi-
cation in theTexas Registerof amendments to TWC rule relating to
waiver requirements (40 TAC §801.2); Executive session pursuant to
Texas Government Code §551.074 to discuss personnel matters with
executive staff and to discuss selection and hiring of executive di-
rector; Actions, if any resulting from executive session; Discussion,
consideration and possible action regarding United Steelworkers of
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America, Local 1157 v. TWC; Consideration and action on whether
to assume continuing jurisdiction on Unemployment Compensation
cases and reconsideration of Unemployment Compensation cases, if
any; Consideration and action on higher level appeals in Unemploy-
ment Compensation cases listed on Texas Workforce Commission
Docket 50; and Set Date of next meeting.
Contact: Esther Hajdar, 101 East 15th Street, Austin, Texas 78778,
(512) 463–7833.




Meetings filed December 3, 1996:
Bexar-Medina-Atascosa Counties Water Control Improvement Dis-
trict 1, Board of Directors, met at 226 Highway 132, Natalia, Texas,
December 9, 1996 at 8:30 a.m. Information may be obtained from
John Ward, 226 Highway 132, Natalia, Texas, 78059, (210) 665–
2132. TRD-9617442.
Coastal Bend Council of Governments, Membership Board, will meet
at 2910 Leopard Street, Corpus Christi, December 13, 1996 at 2:00
p.m. Information may be obtained from John P. Buckner, P.O. Box
9909, Corpus Christi, Texas 78469, (512) 883–5743. TRD-9617468.
Colorado County Appraisal District, Board of Directors, will meet at
400 Spring, Columbus, December 10, 1996 at 1:30 p.m. Information
may be obtained from Billy Youens, P.O. Box 10, Columbus, Texas
78934, (409) 732–8222. TRD-9617443,
Cypress Springs Water Supply Corporation, Board of Directors, met
at the Cypress Springs Office, 4430 Highway 115, South of Mount
Vernon, December 10, 1996 at 7:00 p.m. Information may be
obtained from Richard Zachary, P.O. Box 591, Mount Vernon, Texas
75457, (903) 860–3400. TRD-9617452.
Deep East Texas Council of Governments, Board of Directors, will
meet at Highway 190 West, St. Michael’s Catholic Church, Jasper,
December 19, 1996 at 12:00 noon. Information may be obtained
from Walter G. Diggles, 274 E. Lamar Street, Jasper, Texas 75951,
(409) 384–5704. TRD-9617445.
Eastland County Appraisal District, Appraisal Review Board, will
meet at 100 Main, Second Floor, Commissioner’s Courtroom,
Eastland City Courthouse, Eastland, December 11, 1996 at 10:00
a.m. Information may be obtained from Steve Thomas, P.O. Box
914, Eastland, Texas 76448, (817) 629–8597. TRD-9617380.
Edwards Aquifer Authority, Administrative Committee, met at 1615
North St. Marys Street, San Antonio, December 6, 1996 at 10:00
a.m. Information may be obtained from Sally Tamez-Salas, 1615
North St. Marys Street, San Antonio, Texas 78212, (210) 222–2204.
TRD-9617448.
Fisher County Appraisal District, Board of Directors will meet at
Fisher County Courthouse/Court Room, Roby, December 16, 1996
at 8:00 a.m. Information may be obtained from Betty Mize, P.O.
Box 516, Roby, Texas 79543, (915) 776–2733. TRD-9617491.
Garza Central Appraisal District, Board of Directors will meet at 124
East Main, Post, December 12, 1996 at 9:00 a.m. Information may
be obtained from Billie Y. Windham, P.O. Drawer F, Post, Texas,
79356, (806) 495–3518. TRD-9617459.
Henderson County Appraisal District, Board of Directors, met at 1751
Enterprise Street, Athens, December 10, 1996, 5:30 p.m. Information
may be obtained from Lori Fetterman, 1751 Enterprise, Athens, Texas
75751, (903) 675–9296. TRD-9617482.
Houston-Galveston Area Council, Transportation Policy Council,
will meet at 3555 Timmons Lane, Conference Room A, Houston,
December 13, 1996 at 9:30 a.m. Information may be obtained from
Alan C. Clark, 3555 Timmons Lane, Houston, Texas 77027, (713)
627–3200. TRD-9617466.
Kempner Water Supply Corporation, Board of Directors, met at
Kempner Water Supply Corporation, Highway 190, Kempner, De-
cember 6, 1996 at 6:30 p.m. Information may be obtained from
Donald W. Guthrie, P.O. Box 103, Kempner, Texas 76539, (512)
932–3701. TRD-9617444.
Nortex Regional Planning Commission, One-Stop Planning Commit-
tee, will meet at 4309 Jacksboro Highway, Suite 200, Wichita Falls,
December 12, 1996 at 9:30 a.m. Information may be obtained from
Dennis Wilde, 4309 Jacksboro Highway, Galaxy Center, Building
2N, Wichita Falls, Texas, 76302, (817) 322–5281. TRD-9617452.
Red Bluff Water Power Control District, Board of Directors, met
at 111 West Second Street, Pecos, December 9, 1996, 1:00 a.m.
Information may be obtained from Jim Ed Miller, 111 West Second
Street, Pecos, Texas 79772, (915) 445–2037. TRD-9617439.
Tri County Special Utility District (SUD), Board of Directors, met at
Highway 7 East, Marlin, December 10, 1996, 6:30 p.m. Information
may be obtained from Patsy Booher, P.O. Box 976, Marlin, Texas
76661, (817) 803) 3553. TRD-9617415.
Tyler County Appraisal District, Board of Directors, met at 806 West
Bluff, Woodville, December 10, 1996 at 10:00 a.m. Information may
be obtained from Tyler Cad, P.O. Drawer 9, Woodville, Texas 75979,
(409) 283–3736. TRD-9617388.
West Central Texas Council of Governments, Abilene Metropolitan
Planning Organization Urban Transportation Study Continuous Im-
provement Committee, will meet at 1025 East North Sixth Street,
Abilene, December 1, 1996 at 1:30 p.m. Information may be ob-
tained from Jim Compton, 1025 EN Tenth Street, Abilene,Texas
79601, (915) 672–8544, TRD-9617485.
Meetings filed December 4, 1996
Bexar Appraisal District, Board of Directors, met at 535 South Main
Street, San Antonio, December 9, 1996 at 12:00 noon. Information
may be obtained from Beverly Houston, P.O. Box 830248, San
Antonio, Texas 78283–0248, (210) 224–8511. TRD-9617517.
Golden Crescent Regional Planning Commission, Executive Commit-
tee, met at 568 Big Bend Drive, Victoria, December 11, 1996 at 4:40
p.m. Information may be obtained from Rhonda G. Stastny, P.O.
Box 2028, Victoria, Texas 77902, (5120 578–1587. TRD-9617495.
Golden Crescent Regional Planning Commission, Board of Directors,
met at 568 Big Bend Drive, Victoria, December 11, 1996 at 5:00
p.m. Information may be obtained from Rhonda G. Stastny, P.O.
Box 2028, Victoria, Texas 77902, (5120 578–1587. TRD-9617496.
Lower Neches Valley Authority, Insurance and Personnel Commit-
tees. met at 7850 Eastex Freeway, Beaumont, December 10, 1996
at 10:00 a.m. Information may be obtained from A.T. Hebert, Jr.
P.O. Drawer 3464, Beaumont, Texas 77704, (409) 892–4011. TRD-
9617532.
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Lower Neches Valley Authority, Finance and Water Rates Commit-
tee, will meet at 7850 Eastex Freeway, Beaumont, December 12,
1996 at 10:00 a.m. Information may be obtained from A.T. Hebert,
Jr. P.O. Drawer 3464, Beaumont, Texas 77704, (409) 892–4011.
TRD-9617533.
Panhandle Regional Planning Commission, Board of Directors, will
meet at 415 West Eighth Avenue, Amarillo, December 12, 1996 at
1:30 p.m. Information may be obtained from Rebecca Rusk, P.O.
Box 9257, Amarillo, Texas 79105, (806) 372–3381. TRD-9617498.
Upshur County Appraisal District, Board of Directors, met at Warren
and Trinity Streets, Gilmer, December 10, 1996 at 1:00 p.m.
Information may be obtained from Louise Stracener, P.O. Box 280,
Gilmer, Texas 75644–0280, (903) 843–3041. TRD-9617539.
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terials submitted for consideration under Proclamation 1995. These
services include: (1) working with the TEA on developing an evalua-
tion instrument with which state textbook review panel members will
document the alignment of instructional materials under considera-
tion with Texas essential elements and Texas essential knowledge and
skills; (2) conducting state textbook review panel member training
related to appropriate methods for determining alignment of curricu-
lum and instructional materials; (3) serving as manager of meetings
called by the TEA between publishers and state textbook review panel
members; (4) analyzing state textbook review panel members’ eval-
uations; (5) compiling the evaluations of state textbook review panel
members into a report to the commissioner of education that rec-
ommends conforming and nonconforming instructional materials; (6)
compiling a report for school districts using publisher and state text-
book review panel members’ documentation of textbook-curriculum
alignment indicating the reasons why a textbook was determined to
be nonconforming; and (7) participating in other meetings with TEA
staff and publishers as needed, including the public hearing of the
State Board of Education.
Dates of Project. All services and activities related to this proposal
will be conducted within specified dates. Proposers should plan for
a starting date of no earlier than March 3, 1997, and an ending date
of no later than November 28, 1997.
Project Amount. One contractor will be selected to receive a
maximum of $98,000 during the contract period.
Selection Criteria. Proposals will be selected based on the ability
of each proposer to carry out all requirements contained in the
RFP. The TEA will base its selection on, among other things,
the demonstrated competence and qualifications of the proposer.
Special consideration will be given to proposers that can demonstrate
a thorough understanding of the Texas essential elements and
Texas essential knowledge and skills and the textbook adoption
process as described in the Texas Education Code, Chapter 31,
Textbooks, and in 19 Texas Administrative Code Chapter 66, State
Adoption and Distribution of Instructional Materials. In addition,
special consideration will be given to the proposal that demonstrates
experience in curriculum development and whose staff or contractors
exemplify expertise in the subject areas represented in Proclamation
1995. The TEA reserves the right to select from the highest ranking
proposals those that best address all requirements in the RFP.
The TEA is not obligated to execute a resulting contract, provide
funds, or endorse any proposal submitted in response to this RFP.
This RFP does not commit TEA to pay any costs incurred before a
contract is executed. The issuance of this RFP does not obligate TEA
to award a contract or pay any costs incurred in preparing a response.
Requesting the Proposal. A complete copy of RFP #701-97-004 may
be obtained by writing the: Document Control Center, Room 6-108,
Texas Education Agency, William B. Travis Building, 1701 North
Congress Avenue, Austin, Texas 78701-1494, or by calling (512)
463-9304. Please refer to the RFP number in your request.
Further Information. For clarifying information about the RFP,
contact Robert H. Leos, Division of Textbook Administration, Texas
Education Agency, (512) 463-9601.
Deadline for Receipt of Proposals. Proposals must be received in the
Document Control Center of the Texas Education Agency by 5:00
p.m. (Central Standard Time), Wednesday, January 29, 1997, to be
considered.
Issued in Austin, Texas, on December 4, 1996.
TRD-9617536
Criss Cloudt
Associate Commissioner for Policy Planning and Research
Texas Education Agency
Filed: December 4, 1996
♦ ♦ ♦
Request for Proposals for the Evaluation of the Full Text Pi-
lot Project
Eligible Proposers. The Texas Education Agency (TEA) is requesting
proposals to evaluate the use by Texas public schools of on-line,
commercial, full text databases. Eligible proposers are nonprofit
organizations, institutions of higher education, private companies,
and other entities experienced in information management, survey
instruments, and data gathering. Historically underutilized businesses
(HUBs) are encouraged to submit proposals. If proposals contain
subcontracts, proposers are encouraged to contract with HUBs.
Description. The purpose of the RFP is to solicit information that will
assist the TEA in selecting a contractor who will gather, analyze, and
submit data and reports based on that data from 100 identified Texas
public school libraries, other randomly selected school libraries, and
20 regional education service centers participating in the Full Text
Pilot Project. The Full Text Pilot Project’s purpose is to test the
feasibility of the state providing an equitable base of current, relevant
information to students regardless of the size or geographic location
of the student’s district. The Full Text Pilot Project provides students
and educators with contents of a magazine or newspaper article about
a needed subject rather than a citation referring to a newspaper or
magazine that may not be available in that library. This service is
provided through eight commercial, on-line databases. The proposer
responding to this RFP will gather data, analyze that data, and submit
reports identified and defined by the proposer through this RFP. The
data and reports will allow the TEA to evaluate the use of the eight
databases in the prekindergarden through Grade 12 environment and
to determine appropriate licensing for this audience in the future.
Dates of Project. All services and activities related to this proposal
will be conducted within specified dates. Proposers should plan for
a starting date of no earlier than Wednesday, March 12, 1997, and
an ending date of no later than Wednesday, June 11, 1997.
Selection Criteria. One proposal will be selected based on the ability
of the proposer to carry out all requirements contained in the RFP. The
TEA will base its selection on, among other things, the demonstrated
competence and qualifications of the proposer. The TEA reserves
the right to select from the highest ranking proposals the one that
addresses all requirements in the RFP.
The TEA is not obligated to execute a resulting contract, provide
funds, or endorse any proposal submitted in response to this RFP.
This RFP does not commit TEA to pay any costs incurred before a
contract is executed. The issuance of this RFP does not obligate TEA
to award a contract or pay any costs incurred in preparing a response.
Requesting the Proposal. A complete copy of RFP #701-97-003 may
be obtained by writing the: Document Control Center, Room 6-108,
Texas Education Agency, William B. Travis Building, 1701 North
Congress Avenue, Austin, Texas 78701-1494, or by calling (512)
463-9304. Please refer to the RFP number in your request.
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Further Information. For clarifying information about the RFP,
contact Gloria McClanahan, Division of Instructional Technology,
Texas Education Agency, (512) 463-9401.
Deadline for Receipt of Proposals. Proposals must be received in the
Document Control Center of the Texas Education Agency by 5:00
p.m. (Central Standard Time), Tuesday, February 11, 1997, to be
considered.
Issued in Austin, Texas, on December 4, 1996.
TRD-9617535
Criss Cloudt
Associate Commissioner for Policy Planning and Research
Texas Education Agency




The Finance Commission of Texas adopted new 7 TAC §3.91,
concerning loan production offices. The rule appeared in the
November 12, 1996, issue of theT xas Register(21 TexReg 11098).
On page 11098, "§3.91. Loan Production Offices." located in the
last sentence of the adoption preamble of §3.91 should be deleted.
This is the heading of the rule text and should not be included in the
preamble.
The Finance Commission of Texas adopted new 25 TAC §4.10,
concerning the conduct of currency exchange or transmission business
from a motorized vehicle or other mobile unit at specific locations.
The rule appeared in the November 12, 1996, issue of theTexas
Register(21 TexReg 11100).




The General Services Commission submitted a Notice of Invitation
for Offers from Private Consultants. The notice appeared in the
October 11, 1996, issue of theTexas Register(21 TexReg 10111).
On page 10111, paragraph eight, the closing date and time of Friday,
October 23, 1996, at 5:00 p.m., was inadvertently submitted. The
sentence should read as follows: "The closing date for receipt of of-
fers in Wednesday, October 23, 1996, at 4:00 p.m."
Texas Department of Health
Correction of Error
The Texas Department of Health adopted amendments to §§229.81–
229.88, concerning production, processing, and distribution of bottled
and vended drinking water. The rules appeared in the November 22,
1996, issue of theTexas Register(21 TexReg 11371).
On page 11371, the undesignated head title is incorrect. The word
“Amendments” should be omitted.
On page 11371, the last sentence of the first paragraph of the preamble
indicates that §229.88 is adopted without changes; this sentence is in
error. Section 229.88(2) should read as follows:
“(2) Other sources. Any other sources in Texas shall comply with 30
TAC §§290.101–290.121 relating to drinking water standards, and 30
TAC §§290.38–290.43, and 290.46 relating to rules and regulations
for public water systems, except where variances are permitted in
§229.81 of this title (relating to General Provisions).”
Texas Health and Human Services Commission
Public Hearing
The Texas Health and Human Services Commission (HHSC) will
hold a public hearing on Medicaid Managed Care on Thursday,
December 19, 1996, 1:30-3:30 p.m., at the Texas Health and Human
Services Commission, Public Hearing Room, 4900 North Lamar
Boulevard, First Floor, Austin, Texas.
HHSC will provide an overview of the modifications to the 1115
Waiver and will also take comments from the public.
For more information, please contact Jill Melton, State Medicaid
Division with HHSC, at (512) 424-6612. Persons with disabilities
who may require special assistance may contact Ms. Melton.
Issued in Austin, Texas, on December 4, 1996.
TRD-9617540
Marina Henderson
Executive Deputy Commissioner, Legal and Legislative Affairs
Texas Health and Human Services Commission
Filed: December 4, 1996
♦ ♦ ♦
Texas Department of Human Services
Correction of Error
The Texas Department of Human Services proposed new 40 TAC
§§49.1, 49.3, 49.5, 49.7, 49.9, 49.11, 49.13, 49.15, 49.17, 49.19,
49.21, 49.23, and 49.25, concerning Contracting for Community Care
Services. The rules appeared in the November 26, 1996, issue of the
Texas Register(21 TexReg 11459).
On page 11462, §49.17(1) should read:
“(1) A random sample of clients will be chosen that has a confidence
level of 85% plus or minus 5.0% and for purposes of sample size
determination, is assumed to have a compliance rate of 95%.”
On page 11463, §49.25(i)(1) should read:
“(1) DHS determines a full sample by drawing a random sample,
which includes an approximately proportionate number of new and
ongoing cases and which has a confidence level of 85% plus or minus
5.0% and for purpose of sample size determination, is assumed to
have a compliance rate of 90%.”
Texas Department of Insurance
Insurer Services
The following applications have been filed with the Texas Department
of Insurance and are under consideration:
Application for admission in Texas for Industrial Indemnity Company
of the Northwest, a foreign fire and casualty company. The home
office is in Seattle, Washington.
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Application for a name change in Texas for Health Insurance of
Vermont, Inc., a foreign life, accident and health company. The
proposed new name is American Network Insurance Company. The
home office is in Colchester, Vermont.
Application for a name change in Texas for Security Trust Life
Insurance Company, a foreign life, accident and health company.
The proposed new name is CSI Life Insurance Company, assumed
name in Texas for Capital Security Life Insurance Company. The
home office is in Durham, North Carolina.
Application for a name reservation in Texas for Texas Universities
Health Plan, Inc., a domestic health maintenance organization. The
home office is in Galveston, Texas.
Any objections must be filed within 20 days after this notice was filed
with the Texas Department of Insurance, addressed to the attention of
Cindy Thurman, 333 Guadalupe Street, M/C 305-2C, Austin, Texas
78701.




Texas Department of Insurance
Filed: December 4, 1996
♦ ♦ ♦
Third Party Administrator Applications
The following third party administrator (TPA) applications have
been filed with the Texas Department of Insurance and are under
consideration.
Application for incorporation in Texas of Comsal, Inc., (doing
business under the assumed name of Leggette and Company, Inc.), a
domestic third party administrator. The home office is Dallas, Texas.
Application for incorporation in Texas of Methodist Health Services,
L.L.C., a domestic third party administrator. The home office is
Houston, Texas.
Any objections must be filed within 20 days after this notice was filed
with the Secretary of State, addressed to the attention of Charles M.
Waits, MC 107-5A, 333 Guadalupe, Austin, Texas 78714-9104.




Texas Department of Insurance
Filed: December 4, 1996
♦ ♦ ♦
Texas Natural Resource Conservation Commis-
sion
Correction of Error
The Natural Resource Conservation Commission submitted an Open
Meeting Notice, which appeared in the September 17, 1996, issue of
the Texas Register(21 TexReg 8995).
Due to an error on the part of theTexas Register, the meeting was
published with an incorrect meeting date of Monday, October 21,
1996. The correct meeting date should read: “Wednesday, November
13, 1996.”
The Texas Natural Resource Conservation Commission adopted 30
TAC §§335.1, 335.2, 335.9, 335.15, 335.22–335.24, and 335.29–
335.31. The rules appeared in the November 8, 1996, issue of the
Texas Register(21 TexReg 10984).
On page 10984, second column, §335.24(c), second line, “Subchap-
ters (B)-(I)” should not be in parentheses. The sentence should read:
“...regulation under Subchapters B-I and O of this chapter...”.
The Texas Natural Resource Conservation adopted new §§122.511–
122.515. The rules appeared in the October 11, 1996, issue of the
Texas Register(21 TexReg 9863).
On page 9865, first paragraph under issue number 4, last line, the
reference should be to §122.512(c)(12), rather than to §122.512(12).
On page 9867, first paragraph under issue number 20, third sentence,
the acronym for nitrogen oxides (NO
x
) was divided. The “NO” ended
the line, and the subscript “x” appeared at the beginning of the next
line.
On page 9882, paragraph (17), last line, the reference to
§115.212(a)(2) and (4)-(6) of this title... was split and an extra line
inserted.
On pages 9884, 9897, and 9901, second column, subparagraph (I)
was italicized and indented, such that it appeared as a subclause.
The following corrections are to the permit tables which were
published in the Tables and Graphics section of the issue.
On page 10000, Figure 19:30 TAC §122.511(c)(15), the Index
Numbers in the fourth column 511–20–001, 511–20–002, and 511–
20–003 should instead read 511–19–001, 511–19–002, and 511–19–
003.
On page 10042, Figure 8:30 TAC §122.515(c)(5), Index Numbers,
eighth column, 515–08–012 was skipped. Therefore, the index num-
bers from 515–08–013 through 515–08–71 should all be renumbered.
On page 10049, Figure 9:30 TAC §122.515(c)(6), the Index Number
in the sixth column last row 515–09–0123 should instead read 515–
09–013.
On pages 10052–10057, Figure 13: 30 TAC §122.515(c)(10), the
Index Numbers in the seventh column are almost all misnumbered.
They should be sequentially numbered in each row starting from row
two’s index number 515–13–002 (the first row’s index number is
correct as are rows 3–11) through 515–13–058.
On page 10061, Figure 17: 30 TAC §122.515(c)(14), in the last
row and in the last column (entitled Recordkeeping and Reporting)
the “77” should be deleted from the citation §115.136(b)(2), (D)(3),
(4)77.
Notice of Application for Waste Disposal Permits
Attached are Notices of Applications for waste disposal permits
issued during the period of November 22nd thru November 27, 1996.
The Executive Director will issue these permits unless one or more
persons file written protests and/or a request for a hearing within 30
days after newspaper publication of this notice.
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If you wish to request a public hearing, you must submit your request
in writing. You must state (1) your name, mailing address and
daytime phone number; (2) the permit number or other recognizable
reference to this application; (3) the statement "I/we request a
public hearing;" (4) a brief description of how you, or the persons
you represent, would be adversely affected by the granting of the
application; (5) a description of the location of your property relative
to the applicant’s operations; and (6) your proposed adjustment to
the application/permit which would satisfy your concerns and cause
you to withdraw your request for hearing.
Information concerning any aspect of these applications may be
obtained by contacting the Texas Natural Resource Conservation
Commission, Chief Clerks Office-MC105, P.O. Box 13087, Austin,
Texas 78711. Individual members of the public who wish to inquire
about the information contained in this notice, or to inquire about
other agency permit applications or permitting processes, should call
the TNRCC Office of Public Assistance, Toll Free, at 1-800-687-
4040.
Listed are the name of the applicant and the city in which the facility
is located, type of facility, location of the facility, permit number and
type of application-new permit, amendment, or renewal.
BAYOU FOREST VILLAGE, INC., P.O. Box 79244, Houston,
Texas 77279-9244; the Bayou Forest Village Wastewater Treatment
Facilities are approximately 2,500 feet southeast of the intersection
of Aldine Mail Road and Aldine-Westfield Road at 12500 Aldine-
Westfield Road in Harris County, Texas, renewal, 12259-01.
COMAL INDEPENDENT SCHOOL DISTRICT, 1421 North Busi-
ness 35, New Braunfels, Texas 78130, the wastewater treatment fa-
cility and the disposal sites are approximately 5,000 feet west of the
intersection of State Highway 46 and U.S. Highway 281 in Comal
County, Texas, new, 13812-03.
CITY OF EASTLAND, P.O. Box 749, Eastland, Texas 76448, the
wastewater treatment facilities are approximately one mile southeast
of the intersection of State Highway 6 and U.S. Highway 80 and 1.4
miles northeast of the intersection of State Highway 6 and Interstate
Highway 20, at the east end of Smith Street in the City of Eastland
in Eastland County, Texas, renewal, 10637-01.
FORT BEND COUNTY MUNICIPAL UTILITY DISTRICT NUM-
BER 41, in care of Schwartz, Page & Harding, L.L.P., 1300 Post
Oak Boulevard, Suite 1400, Houston, Texas 77056, the wastewater
treatment facilities are approximately 1,500 feet northwest of the in-
tersection of Voss Road and Old Richmond Road and approximately
5,000 feet west-northwest of the intersection of State Highway 6 and
Voss Road in Fort Bend County, Texas, renewal, 12475-01.
GSE LINING TECHNOLOGY, INC., 19103 Gundle Road, Houston,
Texas 77073, the applicant operates a plastic forming company, the
plant site is on the south side of Richey Road and approximately one
mile east of the intersection of Richey Road and the Hardy Toll Road,
in the City of Houston, Harris County, Texas, amendment, 03402.
CITY OF HUXLEY, Route 1, Box 1410, Shelbyville, Texas 75973,
a drinking water treatment plant, the plant site is on an unnamed
county road between Farm-to- Market Road 2694 and Toledo Bend
Reservoir in the City of Huxley in Shelby County, Texas, renewal,
03381.
LEDBETTER MARINA, INC., Route 1, Box 750, Brookeland, Texas
75931, the wastewater treatment facilities are on the north side of
Farm-to-Market Road 255, approximately four miles west of the
intersection of U.S. Highway 96 and Farm-to- Market Road 255 in
Jasper County, Texas, renewal, 11101-01.
MONTOGOMERY COUNTY MUNICIPAL UTILITY DISTRICT
NUMBER 19, in care of Smith, Murdaugh, Little & Bonham,
1100 Louisiana Street, Suite 400, Houston, Texas 77002, the
wastewater treatment plant is on Volunteer Lane, approximately 800
feet east of Budde Road and approximately 1,300 feet northwest
of the intersection of Interstate Highway 45 and Sawdust Road in
Montgomery County, Texas, amendment, 11970-01.
SOUTHERN CLAY PRODUCTS, INC., P.O. Box 44, Gonzales,
Texas 78629, The applicant operates the Johnson Clay Mines, the
plant site is adjacent to an unnamed county road approximately 5.4
miles south of the intersection of Farm-to- Market Road 3282 and
U.S. Highway 183, and approximately 1.5 miles southwest of the
Terrysville Cemetery near the City of Gonzales in Gonzales County,
Texas, renewal, 03306.
CITY OF SOUTHSIDE PLACE, 6309 Edloe Avenue, Houston,
Texas 77005, the Southside Place Wastewater Treatment Plant is
at 3701 Bellaire Boulevard, approximately 1.5 miles east of the
intersection of Interstate Highway 610 and Bellaire Boulevard in
Harris County, Texas, renewal, 10712-01.
TEXAS PARKS AND WILDLIFE AND SABINE RIVER AU-
THORITY, 4200 Smith School Road, Austin, Texas 78744, the
wastewater treatment facilities and the disposal site are approximately
3,500 feet south-southeast of Spring Point and approximately 4,000
feet northwest of Autumn Point near White Deer Reach on the south-
west shore of Lake Tawakoni in Hunt County, Texas, new, 13857-01.




Texas Natural Resource Conservation Commission
Filed: December 4, 1996
♦ ♦ ♦
Provisionally-Issued Temporary Permits to Appropriate State
Water
Listed below are permits issued during the period of November 27,
1996
Application Number TA-7746 by Samedan Oil Corporation for
diversion of 1.0 acre- feet in a two week period for industrial use.
Water may be diverted from Gravier Slough at a point located
approximately 12 miles east of Jefferson, Marion County and four
miles Southeast of Smithland, Marion County, Texas, Cypress Creek
Basin.
Application Number TA-7753 by Torres Ready-Mix, Inc. for
diversion of ten acre- feet in a 6-month period for mining (washing
operation-sand and Gravel) use. Water may be diverted from the FM
1436 crossing of the Nueces River, approximately 25 miles north of
Crystal City, Zavala, County, Texas, Nueces River Basin.
Application Number TA-7754 by Amarillo Road Company for
diversion of ten acre-feet in a 6-month period for industrial (highway
construction) use. Water may be diverted from the US 183 right
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of way crossing of Beaver Creek, approximately 13 miles south of
Wilbarger, Wilbarger County, Texas, Red River Basin.
Application Number TA-7755 by Dean Word Company for diversion
of three acre-feet in a 6-month period for industrial (highway
Construction) use. Water may be diverted from the Loop 463
crossing of the Guadalupe River, approximately one mile northwest
of Victoria, Victoria County, Texas, Guadalupe River Basin.
The Executive Director of the TNRCC has reviewed each application
for the permits listed and determined that sufficient water is available
at the proposed point of diversion to satisfy the requirements of the
application as well as all existing water rights. Any person or persons
who own water rights or who are lawful users of water on a stream
affected by the temporary permits listed above and who believe that
the diversion of water under the temporary permit will impair their
rights may file a complaint with the TNRCC. The complaint can
be filed at any point after the application has been filed with the
TNRCC and the time the permit expires. The Executive Director
shall make an immediate investigation to determine whether there is
a reasonable basis for such a complaint. If a preliminary investigation
determines that diversion under the temporary permit will cause injury
to the complainant the commission shall notify the holder that the
permit shall be cancelled without notice and hearing. No further
diversions may be made pending a full hearing as provided in Section
295.174. Complaints should be addressed to Water Rights Permitting
Section, Texas Natural Resource Conservation Commission, P.O.
Box 13087, Austin, Texas 78711, (512) 239-4433. Information
concerning these applications may be obtained by contacting the
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 787311, (512) 239-3300.




Texas Natural Resource Conservation Commission
Filed: December 4, 1996
♦ ♦ ♦
Public Utility Commission of Texas
Notice of Applications for Approval of Certain Depreciation
Rates
Notice is given to the public of the filing with the Public Utility Com-
mission of Texas an application on November 25, 1996, for approval
of certain depreciation rates pursuant to the Public Utility Regulatory
Act (PURA), Texas Revised Civil Statutes Annotated, Article 1446c-
0, §3.051(b), and §3.151(a) (Vernon Supp. 1996). The following is
a summary of the application.
Docket Title and Number. Application of Comanche County
Telephone Co., Inc. for an Increase in Certain Depreciation Rates.
Docket Number 16691.
The Application. In Docket Number 16691, Comanche County
Telephone Co., Inc. requests approval to increase certain depreciation
rates to receive full capital recovery of the following equipment
accounts: digital switching, poles, buried cable-metallic, buried
cable-nonmetallic, and conduit systems.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, at P.O. Box 13326, Austin,
Texas 78711-3326, or call the Commission’s Office of Consumer
Affairs at (512) 936-7120. Hearing- and speech- impaired individuals
with text telephone (TTY) may contact the Commission at (512) 936-
7136 on or before January 13, 1997.
Issued in Austin, Texas, on December 4, 1996.
TRD-9617502
Paula Mueller
Secretary of the Commission
Public Utility Commission of Texas
Filed: December 4, 1996
♦ ♦ ♦
Notice is given to the public of the filing with the Public Utility
Commission of Texas an application on November 22, 1996, for
approval of certain depreciation rates pursuant to the Public Utility
Regulatory Act (PURA), Texas Revised Civil Statutes Annotated,
Article 1446c-0, §3.051(b), and §3.151(a) (Vernon Supp. 1996). The
following is a summary of the application.
Docket Title and Number. Application of Industry Telephone
Company for an Increase in Certain Depreciation Rates. Docket
Number 16682.
The Application. In Docket Number 16682, Industry Telephone
Company requests approval to increase certain depreciation rates to
receive full capital recovery of the following equipment accounts:
digital switching and buried cable-metallic.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, at P.O. Box 13326, Austin,
Texas 78711-3326, or call the Commission’s Office of Consumer
Affairs at (512) 936-7120. Hearing- and speech- impaired individuals
with text telephone (TTY) may contact the Commission at (512) 936-
7136 on or before January 9, 1997.
Issued in Austin, Texas, on December 4, 1996.
TRD-9617513
Paula Mueller
Secretary of the Commission
Public Utility Commission of Texas
Filed: December 4, 1996
♦ ♦ ♦
Notice is given to the public of the filing with the Public Utility
Commission of Texas an application on November 4, 1996, for
approval of certain depreciation rates pursuant to the Public Utility
Regulatory Act (PURA), Texas Revised Civil Statutes Annotated,
1446c-0, §3.051(b), and §3.151(a) (Vernon Supp. 1996). The
following is a summary of the application.
Docket Title and Number. Application of Community Telephone
Company Inc. for an Increase in Certain Depreciation Rates. Docket
Number 16610.
The Application. In Docket Number 16610, Community Telephone
Company, Inc. requests approval to increase certain depreciation
rates to receive full capital recovery of the following equipment
accounts: digital switching, buried cable-metallic, and buried cable-
nonmetallic.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, at P.O. Box 13326, Austin,
21 TexReg 11890 December 10, 1996 Texas Register
Texas 78711-3326, or call the Commission’s Office of Consumer
Affairs at (512) 936-7120. Hearing- and speech- impaired individuals
with text telephone (TTY) may contact the Commission at (512) 936-
7136 on or before December 30, 1996.
Issued in Austin, Texas, on December 4, 1996.
TRD-9617512
Paula Mueller
Secretary of the Commission
Public Utility Commission of Texas
Filed: December 4, 1996
♦ ♦ ♦
Notice is given to the public of the intent to file with the Public
Utility Commission of Texas an application pursuant to Public Utility
Commission Substantive Rule 23.27 for approval of new PLEXAR-
Custom Service for Methodist Hospital in Houston, Texas.
Tariff Title and Number. Application of Southwestern Bell Tele-
phone Company for new PLEXAR-Custom Service for Methodist
Hospital in Houston, Texas, Pursuant to Public Utility Commission
Substantive Rule 23.27 . Tariff Control Number 16681.
The Application. Southwestern Bell Telephone Company is request-
ing approval for new PLEXAR-Custom service for Methodist Hospi-
tal in Houston, Texas. The geographic service market for this specific
service is the Houston, Texas area.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, by mail at P.O. Box 13326,
Austin, Texas, 78711-3326, or call the Public Utility Commission
Consumer Affairs Section at (512) 936-7120. Hearing and speech-
impaired individuals with Texas telephones (TTY) may contact the
Commission at (512) 936-7136.
Issued in Austin, Texas, on December 4, 1996.
TRD-9617510
Paula Mueller
Secretary of the Commission
Public Utility Commission of Texas
Filed: December 4, 1996
♦ ♦ ♦
Notice is given to the public of the intent to file with the Public Util-
ity Commission of Texas an application pursuant to Public Utility
Commission Substantive Rule 23.27 for approval of new PLEXAR-
Custom Service for Marshall Independent School District (ISD) in
Marshall, Texas.
Tariff Title and Number. Application of Southwestern Bell Tele-
phone Company for new PLEXAR-Custom Service for Marshall ISD
in Marshall, Texas, Pursuant to Public Utility Commission Substan-
tive Rule 23.27. Tariff Control Number 16680.
The Application. Southwestern Bell Telephone Company is request-
ing approval for new PLEXAR-Custom service for Marshall ISD in
Marshall, Texas. The geographic service market for this specific ser-
vice is the Dallas, Texas area.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, by mail at P.O. Box 13326,
Austin, Texas, 78711-3326, or call the Public Utility Commission
Consumer Affairs Section at (512) 936-7120. Hearing and speech-
impaired individuals with Texas telephones (TTY) may contact the
Commission at (512) 936-7136.
Issued in Austin, Texas, on December 4, 1996.
TRD-9617509
Paula Mueller
Secretary of the Commission
Public Utility Commission of Texas
Filed: December 4, 1996
♦ ♦ ♦
Notices of Intent to File Pursuant to Public Utility Commis-
sion Substantive Rule 23.27
Notice is given to the public of the intent to file with the Public
Utility Commission of Texas an application pursuant to Public Utility
Commission Substantive Rule 23.27 for approval of a 619 station
addition to the existing PLEXAR-Custom Service for Mansfield
Independent School District (ISD) in Mansfield, Texas.
Tariff Title and Number. Application of Southwestern Bell Tele-
phone Company for 619 Station Addition to Existing PLEXAR-
Custom Service for Mansfield ISD in Mansfield, Texas, Pursuant
to Public Utility Commission Substantive Rule 23.27. Tariff Control
Number 16679.
The Application. Southwestern Bell Telephone Company is request-
ing approval for a 619 station addition to an existing PLEXAR-
Custom service for Mansfield ISD in Mansfield, Texas. The geo-
graphic service market for this specific service is the Dallas, Texas
area.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, by mail at P.O. Box 13326,
Austin, Texas, 78711-3326, or call the Public Utility Commission
Consumer Affairs Section at (512) 936-7120. Hearing and speech-
impaired individuals with Texas telephones (TTY) may contact the
Commission at (512) 936-7136.
Issued in Austin, Texas, on December 4, 1996.
TRD-9617511
Paula Mueller
Secretary of the Commission
Public Utility Commission of Texas
Filed: December 4, 1996
♦ ♦ ♦
Request for Proposal for a Financial Audit of Telecommuni-
cations Relay Service for Each of the Fiscal Years Ending
1995 and 1996
The Public Utility Commission of Texas (PUC) is seeking an
auditor to perform a financial audit of telecommunications relay
service (Relay Texas) for each of the fiscal years ending August
31, 1995 and 1996. This audit is being undertaken pursuant to
the commission’s responsibility under the Public Utility Regulatory
Act of 1995 (PURA), Texas Civil Statutes, Article 1446c-0, §3.604,
to implement a statewide telecommunications relay service. The
ommission will use the audit to ensure that Relay Texas is being
managed in compliance with the relevant rules and procedures by its
contractor, Sprint Communications Co., L.P. (Sprint).
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In 1989 the Texas Legislature established Relay Texas to provide
the hearing-impaired and speech- impaired with access to the
telecommunications network in Texas equal to that provided other
customers. Relay Texas began operations in September 1990. The
Texas Universal Service Fund (USF) subsidizes the cost of the
program. Relay Texas is designed to enable persons with a hearing or
speech impairment using a text telephone (TTY) or other automated
device to communicate with persons not using such equipment.
The office of Sprint and some of the records to be audited are located
in Overland Park, Kansas and Kansas City, Missouri. The Relay
Texas Service Center is located in Austin, Texas. A secondary site is
located in Lubbock, Texas. A general description of the accounting
system followed by the Sprint staff in the course of their duties is
included in the Request for Proposal (RFP).
In addition to introductory information, the Request for Proposal in-
cludes details regarding audit objectives and scope, information re-
quired from the contractor, criteria for selection, project administra-
tion, and conditions.
Auditors interested in receiving a complete copy of the Request for
Proposal should contact John Gillespie, Public Utility Commission
of Texas, 1701 North Congress, P. O. Box 13326, Austin, Texas
78711-3326, Telephone (512) 936-7457.
Proposals will be due on or before 3:00 p.m. January 20, 1997.
All proposals will be evaluated by a committee of PUC staff to
identify those proposals that most closely meet the requirements
of the RFP. The staff will forward its recommendations to the
commissioners, who will make the final selection. An open meeting
will be scheduled at which the finalists may be required to make an
oral presentation of their proposals and answer questions.
Issued in Austin, Texas, on December 4, 1996.
TRD-9617501
Paula Mueller
Secretary of the Commission
Public Utility Commission of Texas
Filed: December 4, 1996
♦ ♦ ♦
Request for Proposal for a Financial Audit of Texas Univer-
sal Service Fund for 1996, 1997, 1998
The Public Utility Commission of Texas (PUC) is seeking an audi-
tor to perform a financial audit of the Texas Universal Service Fund
(USF) for 1996, 1997, and 1998. This audit is being undertaken
pursuant to the commission’s responsibility under the Public Util-
ity Regulatory Act of 1995 (PURA), Texas Civil Statutes, Article
1446c-0, §3.608, to implement and administer the USF. The com-
mission will use the audit to ensure that the USF is being managed
in compliance with the relevant rules and procedures by its adminis-
trator, the Texas Exchange Carrier Association (TECA).
The Texas Legislature established the USF in 1987 for the purpose of
funding a state lifeline program (Tel-Assistance) and a state high-cost
assistance program (High-Cost Assistance) for local exchange carri-
ers. In 1989, the Legislature provided for telecommunications relay
service (now known as Relay Texas), a program also funded through
the USF. Each month TECA collects USF monies from all telecom-
munications utilities operating in Texas (approximately 325 compa-
nies) and reimburses various entities for their costs relating to Tel-
Assistance, High-Cost Assistance, and/or Relay Texas. Specifically,
USF monies reimburse the following: (i) Texas local exchange car-
iers for the lost revenues associated with Tel-Assistance; (ii) Texas
local exchange carriers for any High-Cost Assistance requirement es-
tablished by the PUC; (iii) the Relay Texas contracted carrier for
those costs of providing the service that are not recovered from the
calling or called parties; (iv) the PUC and TECA for the costs they
incur in administering High Cost Assistance, Tel-Assistance, and Re-
lay Texas; and (v) the Texas Department of Human Resources for its
costs relating to Tel-Assistance.
The offices of TECA and the records to be audited are located
in Dallas, Texas. A general description of the accounting system
followed by TECA staff in the course of their duties is included in
the Request for Proposal (RFP).
In addition to introductory information, the Request for Proposal in-
cludes details regarding audit objectives and scope, information re-
quired from the contractor, criteria for selection, project administra-
tion, and conditions.
Auditors interested in receiving a complete copy of the Request for
Proposal should contact John Gillespie, Public Utility Commission
of Texas, 1701 North Congress, P. O. Box 13326, Austin, Texas
78711-3326, Telephone (512) 936-7457.
Proposals will be due on or before 3:00 p.m. January 20, 1997.
All proposals will be evaluated by a committee of PUC staff to
identify those proposals that most closely meet the requirements
of the RFP. The staff will forward its recommendations to the
commissioners, who will make the final selection. An open meeting
will be scheduled at which the finalists may be required to make an
oral presentation of their proposals and answer questions.
Issued in Austin, Texas, on December 4, 1996.
TRD-9617500
Paula Mueller
Secretary of the Commission
Public Utility Commission of Texas
Filed: December 4, 1996
♦ ♦ ♦
Texas Low-Level Radioactive Waste Disposal
Authority
Correction of Error
The Texas Low–Level Radioactive Waste Disposal Authority sub-
mitted a Notice to Bidders. The notice appeared in the November
29, 1996, issue of theTexas Register(21 TexReg 11675).
On page 11675, paragraph seven, contained the date “December 18,
1997.” The correct date should read: “December 18, 1996.”
Texas Department of Transportation
Public Hearing Notice
Notice of Opportunity for a Public Hearing. In accordance with Title
43, Texas Administrative Code, §25.55(a) the Texas Department of
Transportation (TxDOT) is giving public notice of the opportunity
for a public hearing to receive comments from interested persons
on the use of the state highway system for bicycle events and
on department policies affecting bicycle use of that system. The
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department will conduct a public hearing if requested to do so by
at least ten individuals. If fewer than ten individual requests are
received within the time prescribed in this notice period, a hearing
will not be scheduled, and no further action will be taken.
Deadline. A letter requesting a public hearing should be mailed to
TxDOT, Attn: Paul Douglas, Bicycle and Pedestrian Coordinator,
125 East 11th Street, Austin, Texas, 78701-2483. Deadline for receipt
of letters is 5:00 p.m. on Friday, January 10, 1997. For further
information, please contact Paul Douglas at (512) 416-2342.




Texas Department of Transportation
Filed: December 4, 1996
♦ ♦ ♦
The University of Texas System
Consultant Award Notification
The University of Texas System (hereinafter referred to as UT) has
filed an award for consultant services under the provisions of the
Texas Government Code, §§2254.021-2254.040.
The proposal was published in theT xas Registeron September 3,
1996, Volume 21, Number 65, pages 8551-8552.
The consultant will be responsible for developing a comprehensive
executive officer compensation program, as an extension of the UT
Compensation Program project, and will consist of determining the
benefit and perquisite components for UT executive officers, in order
to determine appropriate total compensation including, but not limited
to the following:
Development of a UT philosophy related to executive officer com-
pensation,
Guidelines for administration of executive officer compensation,
Strategies both long-term and short-term to achieve competitive
executive officer total compensation, and
Development of a market survey to compare executive officer total
compensation, including benefits and perquisites.
The consultant award is make to:
Willis Corroon Corporation of Missouri d/b/a W.F. Corroon-USA,
231 South Bemiston, Suite 400,
St. Louis, Missouri 63105.
The contract award is for an amount not to exceed a cost of
$9,500 plus a maximum of $5,000 for reimbursable expenses and
disbursements. A final report will be provided prior to November
30, 1996.
Issued in Austin, Texas, on November 26, 1996.
TRD-9617262
Arthur H. Dilly
Executive Secretary to the Board of Regents
The University of Texas System
Filed: November 27, 1996
♦ ♦ ♦
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